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JURISDICTIONAL STATEMENT

This goped is from the denid of gopdlant’s mation for post-conviction rdief under Rule 29.15
entered on March 1, 2001. Appdlant filed his natice of goped on March 19, 2001, Previoudy, on March
21, 1997, ajury found gopdlant guilty of one count of murder in the first degree, 8 565.020, RSVIo
(1994)*, in the Circvit Court of Phelps Countty, Missouri, on a change of venue from Reynolds Courty,
Misouri. On May 15, 1997, appdlant received a sentence of desth upon the first degree murder
conviction. This Court &firmed the judgment of conviction and sentence on November 3, 1998. Saev.
Ervin, 979 SW.2d 149 (Mo. banc 1998), cert. denied, 525 U.S. 1169 (1999). Because gopellant was
sentenced to deeth, jurisdiction of this gpped lies exdusvdy with the Supreme Court of Missouri. Artide

V, 8 3, Missouri Condtitution (as amended 1982).

LAl further statutory references are to RSMo (1994) unless otherwise indicated.
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STATEMENT OF FACTS

On March 21, 1997, gopdlant was convicted of one count of murder in the firs degree, §

565,020, in the Circuit Court of Phelps County, Missouri. D.A.L.F. 123; see L.F. 2562 Thetrid court

?The record on apped condists of the legd file and post-conviction mation transcript, and the
falowing exhibits A-D, F, H-L. Citaion to the motion court’'s Findings of Fact, Condusons of Law and
Judgment, induded in the Appendix to Appdlant’s Brief, will beto the Appendix as“A- " Citdion to
agopdlant shrief will beto“App.Br. " For purposes of condstency, Respondent will refer to the record
asdesgnated by gopdlant -- L.F. and H.Tr., respectively. In addition, based on the nature of gopdlant’s
dams for rdief, Respondent reies upon the trid transcript, direct gpped legd file, and direct apped
supplementd legd file, herein designated “T.Tr.,” “D.ALL.F.,” and “D.A.SL.F.” respectivdy, and
respectfully requeststhe Court to teke judicid notice of itsfilein gppdlant’ sdirect goped, cause number

SC79968.
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sentenced gppdlant to deeth, after the jury was unable to decide on the sentence. D.A.SL.F. 327; e
L.F. 70; 256. Appdlant’sjudgment of conviction and sentence was afirmed by this Court on November
3, 1998. Saev. Ervin, 979 SW.2d 149 (Mo. banc 1998), cart. denied, 525 U.S. 1169 (1999). The
facts underlying gopdlant’ s judgment of conviction and sentence are asfallows

On August 31, 1994, appelant tdlephoned Ludius House, a resdent of S. Louis

Appdlant told House that he had recaived atdephone cal asking him to cometo work in

Arnold, Missouri, and to bring additiond help. House agreed to go. Appdlant droveto

House s residence to trangport House to the job. Keith McCdliger and Henry Cook

accompanied gopdlant and House: The men stopped to purchase doohol on their way to

the Semco Factory, where they arrived at about midnight. At 1:00 am. on September 1,

1994, the four men left thefactory. Appdlant droveto aliquor store where he purchesed

more dcohal for himsdf and the other men. He said thet he was going to Ldand White's

property, where gppelant hed dso lived for aperiod of time,

Upon ariving a White' s property, gopdlant honked the horn. McCdliger exited

the automobile and opened the gate. After parking the car, gopdlant got out and walked

over to Ldand White, who was ganding outsde of histraller. Appdlant and White shook

hends They went indde the trailer. About fifteen minutes later, House heerd gopdlant

ydling, “Thisismine Thisismine” White cdled for hdp. Something hit againd thetraller

wall, alamp was knocked over, and the trailer caught fire

Appdlant dragged White out of the traler after it caught fire, pulling him by
something tied around White sneck. Whitewas naked. Appdlant dragged White across

the driveway and propped him up againg atree. White then sad to gppdlant, “Just go

13



ahead and kill me, James. Jugt kill me, James”  Appdlant picked up abrick with which
he hit White four or fivetimes on the heed. Appdlant begen to wak away from White but
returned to him after Whitemoved. Appdlant then hit White three or four additiond times
in the head with the brick. Appdlant returned to the car and sad to the others “The
motherfucker said kill me, 0| did”

Thefour men returned to the car. Appdlant attempted to drive away, but backed
the vehide onto aboulder. After examining the car and trying to freeit, gppdlant went to
White, picked him up, and took him over to the car. Appdlant threw White over the hood.
Appdlant then told McCdliger to “come on, hdp methrow this matherfucker inthefire”

McCaliger heped gopdlant. They threw White about three feet into thefire. Appe lant
and McCdliger returned to the car and again tried to free the vehide from the boulder.
About an hour later, they were abdle to remove the vehide from the boulder.

The automobile was not operable. Appdlant decided that he should cdl the
highway patral and report thet the house blew up. The men pushed the car back up in the
driveway. Appdlant and McCdliger tried to throw White further into thefire. Appelant
and the others then wiped White s blood from the hood of the vehidle with newspeper.

Appdlant flagged amotorist and obtained aride to the home of Don Cook, who
lived eight-tenths of a mile from White. Cook was acquainted with both White and
gppdlant. Appdlant told Cook that White was dead and gppellant wanted to cdl the
sheriff. Appdlant said, “We ve had an exploson ....” and told Cook thet White had said,

“James, don't let meburn. Don't let me burn.”

14



Cook could nat reech the sheriff so he cdled Deputy Umphlegt, who lived nearby.
Umphleet went to Whit€ straller, as did Cook and gopdlant. Umphleat observed awhite
mae lying face down on a burned-out portion of the building. Nothing was left of the
resdence. Appdlant told Umphleat that there had been an explosion and fire and thet the
exploson had blown the sove from one Sde of the resdence to the other. Umphleet
noticed, however, that the sove remained connected to a propane tank. Additiond law
enforcement personnd arived a the scene. Deputy Sheriff John Farrar assisted Umphledt.
Approximatdly ten to twelve feet south of White' s body, Farrar collected abrick stained
with what gppeared to be blood.

Jefferey McSpadden, the Reynolds County coroner, arrived. He determined thet
the cause of death was an open skull fracture: After gpesking with McSpedden, Umphleet
arrested gppellant, Cook, House, and McCaliger.

Sergeant Kirby Johnson of the Missouri Highway Patrdl interviewed gppdlant on
September 1, 1994. He read gopdlant hisrights at 4:13 pm. Between 4:18 p.m. and
4:36 p.m., Johnson tgped a conversation with gppdlant. Appdlant denied cutting White's
throat, denied hitting him with abrick, and denied throwing his body into thefire. Johnson
asked gppdlant about the discrepandies between appdlant’ s tatements and the Satements
of the three ather men, who remained in custody.  Johnson then left the room after which
two other officers interrogeted appelant.  Findly, after a bregk in the proceedings,
gppdlant ydled thet he had hit White in the heed with a brick.

Ldand Whitedied asareauit of blunt traumato hisheed. Hesudained at leegt five

separate blows to the heed.  White suffered, in addition, nine incised wounds thet cut
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across his neck. Mogt penetrated only through the skin and dermis. Two indsons
exposed the musdes of the neck. One cut through White strachea. There were supefiad
incdgons over White sleft shoulder and lower right Sde of hisneck. Therewere seven or
eght supeficd indgons patidly through the skin across the front of Whité sthigh. The
jury found gppdlant guilty of murder in the first degrea

In the pendty phase of trid, the Sate presented evidence of gppdlant’s prior
convictionsfor assault upon alaw enforcement officer and twio wegpons counts. The dete
a0 adduced testimony regarding gppdlant’ sarrest for driving whileintoxicated. Appdlant
engaged in verbdlly abusive and physicdly violent conduct following thearest. The sate
a0 adduced tesimony from aformer Phdps County jaller pertaining to gppdlant’s assault
upon him, which resulted in the jaller sudaining abroken right jaw joint and abruised brain
with sweling. Appdlant presented evidence from two dinica psychologigs

At the dose of the evidence, indructions, and arguments by counsd in the pendty
phese, the jury was unable to reach a verdict on punishment. The trid court, as a
consequence, sentenced appellant, as provided under section 565.030.4(4). The court
imposed a sentence of deeth.

Ervin, 979 SW.2d a 152-154.

This Court denied gppdlant’s motion for rehearing on December 1, 1998,
Appdlant filed his pro se mation for pos-conviction rdief on uly 23, 1997, L.F. 32; seeL.F. 12,

and filed his amended motion on March 1, 19992 L.F. 69. In his anended moation, gppelant raised

3Appdlant filed his pro se mation for post-conviction rdlief prior to completion of the: direct apped
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twenty-seven dams with numerous subdams. Fallowing the filing of Respondent’s mation to digmiss
without an evidentiary hearing, L.F. 256-281, gopdlant’s response, L.F. 282-299, and discovery, the
motion court denied Respondent’s mation to dismiss and stheduled an evidentiary heering. See L.F. 22-
23. That court held the evidentiary hearing on February 14-17, 2000. See H.Tr. i-v.

On March 1, 2001, the mation court issued its“ Amended Findings Of Fact, Condusons Of Law
And Judgment” denying rdief on gppdlant’s mation for pog-conviction rdief. Appdlant filed his notice

of gpped on March 19, 2001. Seel.F. 10.

proceedings. Pursuant to Rule 29.15(b), the pro se motion was due ninety days after the date that the
mandate issued afirming the judgment of conviction and santence. This Court issued its mandate on direct
gpped on December 1, 1998. See L.F. 70. Accordingly, because the amended motion was filed on

March 1, 1999, L.F. 69, it wastimdly filed.
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POINTSRELIED ON

l.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT MITIGATING EVIDENCE FROM APPELLANT'S
FAMILY, BECAUSE TRIAL COUNSEL PERFORMED COMPETENTLY AND/OR
APPELLANT WASNOT PREJUDICED, IN THAT

(1) COUNSEL WAS NOT PROVIDED WITH THE NAMES OF NUMEROUS
FAMILY MEMBERS,

(20 COUNSEL WAS NOT MADE AWARE OF VARIOUS ASPECTS OF
APPELLANT'SCHILDHOOD,

(3 A NUMBER OF FAMILY MEMBERS HAD LITTLE CONTACT WITH
APPELLANT SINCE HE WASA CHILD,

(4 MUCH OF THE TESTIMONY WOULD HAVE BEEN CUMULATIVE,

(5 NEITHER APPELLANT OR HIS MOTHER WANTED HER TO TESTIFY
BECAUSE OF HEALTH PROBLEMS, AND,

(6) BASED UPON TRIAL COUNSEL’'S REASONABLE BELIEF THAT AS
DEFENSE WITNESSESAPPELLANT'SFAMILY WOULD NOT BE PERMITTED TO
REMAIN IN THE COURTROOM FOR THE JURY TO OBSERVE, WHICH COUNSEL
WANTED AND WHERE APPELLANT'S MEDICAL HISTORY WOULD BE

PRESENTED TO THE JURY THROUGH DEFENSE EXPERTS.
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Clayton v. State, No. SC83355, 2001 Mo. LEXIS 96 (Mo. banc Dec. 4, 2001)

Lyonsv. State, 39 SW.3d 32 (Mo. banc), cert. denied, 122 S.Ct. 402 (2001)
Soan v. State, 779 SW.2d 580 (Mo. banc 1989), cert. denied, 494 U.S. 1060 (1990)

Statev. Kenley, 952 SW.2d 250 (Mo. banc 1997), cert. denied, 522 U.S, 1095 (1998)

.
THE COURT SHOULD NOT REVIEW APPELLANT’S CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE IN FAILING TO INVESTIGATE
AND REBUT EVIDENCE OF APPELLANT’S ALLEGED ASSAULT UPON CHRIS
DIETRICH, BECAUSE THE CLAIM ISNOT PROPERL Y BEFORE THIS COURT IN
THAT APPELLANT RAISED THAT CLAIM FOR THE FIRST TIME ON APPEAL.
FURTHER, APPELLANT ABANDONED HISCLAIM ASPRESENTED TO THE
MOTION COURT - THAT TRIAL COUNSEL RENDERED INEFFECTIVE
ASSISTANCE IN FAILING TO INVESTIGATE AND REBUT EVIDENCE OF
APPELLANT'S ALLEGED ASSAULT UPON SHERIFF'S DEPUTY DAVID
SCHOENGERT -- BECAUSE HE FAILED TO BRIEF THE CLAIM ON APPEAL.
Whitev. State, 939 SW.2d 887 (Mo. banc), cert. denied, 522 U.S, 948 (1997)
Statev. Clay, 975 SW.2d 121 (Mo. banc 1998), cert. denied, 525 U.S. 1085 (1999)
1
THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL

COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO
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INVESTIGATE AND PRESENT EVIDENCE OF APPELLANT’S“GOOD CONDUCT”
WHILE IN JAIL AWAITING TRIAL ON THE MURDER CHARGE, BECAUSE
COUNSEL PERFORMED REASONABLY AND/OR APPELLANT WAS NOT
PREJUDICED IN THAT THE EVIDENCE OF GOOD CONDUCT WAS ONLY
MARGINAL, TRIAL COUNSEL DID NOT BELIEVE THAT THE EVIDENCE WOULD
BE HELPFUL, AND APPELLANT COULD NOT PROVE THAT HE DID NOT BECOME
PHYSICALLY ASSAULTIVE WHILE IN CUSTODY, AND THUSTRIAL COUNSEL’S
DECISONWASA MATTER OF TRIAL STRATEGY NOT SUBJECT TO CHALLENGE.

Rousan v. Sate, 48 SW.3d 576 (Mo. banc 2001)

V.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT PENALTY PHASE EVIDENCE OF APPELLANT'’S
PAST MEDICAL HISTORY OF HEAD INJURIES AND A SEIZURE DISORDER,
BECAUSE TRIAL COUNSEL PERFORMED COMPETENTLY IN THAT THE RECORD
ESTABLISHED THAT COUNSEL DID OBTAIN APPELLANT'S PAST MEDICAL
RECORDS AND PROVIDED SUCH RECORDS TO THE EXPERTSHIRED BY THE
DEFENSE AND THAT APPELLANT’S MEDICAL HISTORY WAS PRESENTED TO

THE JURY THROUGH THE TESTIMONY OF ONE OF THE DEFENSE'SEXPERTS.
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IN ADDITION, TRIAL COUNSEL DOES NOT HAVE A CONSTITUTIONAL
DUTY TO PRESENT APPELLANT'S MEDICAL HISTORY THROUGH THE
TESTIMONY OF APPELLANT'S FAMILY PHYSICIAN OR TO PRESENT
CUMULATIVE EVIDENCE, AND COUNSEL WILL NOT BE HELD INEFFECTIVE
FOR FAILING TO PRESENT TESTIMONY THAT HE DID NOT BELIEVE THE
INDIVIDUAL WASQUALIFIED TO OFFER AND WHICH WOULD NOT HAVE BEEN
ADMISSIBLE.

FINALLY, THE COURT SHOULD NOT REVIEW APPELLANT’'S CLAIM
RAISED FOR THE FIRST TIME THAT COUNSEL WAS INEFFECTIVE FOR NOT

PRESENTING THE OBSERVATIONS, ASA LAY WITNESS, OF DOUGLAS POPE.

Bucklew v. State, 38 SW.3d 395 (Mo. banc), catt. denied, 122 S.Ct. 374 (2001)
Jonesv. State, 784 SW.2d 789 (Mo. banc), catt. denied, 498 U.S. 881 (1990)

Killicorn v. State, 22 SW.3d 678 (Mo. banc), cert. denied, 531 U.S. 1039 (2000)

State v. Johngon, 957 SW.2d 734 (Mo. banc 1997), cert. denied, 522 U.S. 1150

(1998)

V.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO HAVE
APPELLANT EVALUATED BY A MEDICAL DOCTOR AND THEN PRESENTING
EVIDENCE OF APPELLANT’S SEIZURE DISORDER THROUGH A MEDICAL

DOCTOR, BECAUSE COUNSEL PERFORMED COMPETENTLY IN THAT
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(1) THE FEDERAL CONSTITUTION DOES NOT MANDATE THAT SUCH
EVIDENCE ONLY BE PRODUCED THROUGH SUCH AN EXPERT,

(2 TRIAL COUNSEL CONDUCTED A REASONABLE INVESTIGATION BY
CONTACTING TWO MAJOR HOSPITALS IN ST. LOUIS AND RECEIVING
REFERRALSTO THE EXPERTSULTIMATELY HIRED,

(3) COUNSEL PRESENTED APPELLANT'S MEDICAL HISTORY TO THE
JURY DURING THE PENALTY PHASE, AND

(4) THE OPINIONSOF APPELLANT'SPOST-CONVICTION RELIEF EXPERT,
DR. BRUCE HARRY, WERE REFUTED BY THE RECORD, RENDERED WITHOUT
CONSULTATION WITH APPELLANT'SPRESCRIBING PHYSICIAN AT THE TIME
OF THE TRIAL, AND ASSUMED FACTSNOT IN EVIDENCE.

FINALLY, THE COURT SHOULD NOT REVIEW APPELLANT'SCHALLENGE
TOTHE ADMISSBILITY OF HISCONFESS ON, NOW RAISED IN THE CONTEXT OF
A CLAIM OF INEFFECTIVE ASS STANCE OF COUNSEL, THAT WASREVIEWED ON
DIRECT APPEAL.

State v. Copdand, 928 SW.2d 828 (Mo. banc 1996), cert. denied, 519 U.S. 1126

(1997)
State v. Jones, 979 SW.2d 171 (Mo. banc 1998), cert. denied, 525 U.S. 1112 (1999)

Teaguev. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989)

VI.
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THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO ENSURE
THAT APPELLANT WASPROPERLY MEDICATED AT TRIAL, BECAUSE COUNSEL
PERFORMED COMPETENTLY AND/OR APPELLANT WASNOT PREJUDICED IN
THAT THERE WAS NO EVIDENCE THAT TRIAL COUNSEL HAD BEEN PUT ON
NOTICE AS TO ANY ADVERSE EFFECT FROM THE MEDICATION OR THAT
APPELLANT EVEN TOOK THE MEDICATION THAT WAS PRESCRIBED TO HIM
WHILE HELD IN THE PHELPS COUNTY JAIL.

Moorev. State, 827 SW.2d 213 (Mo. banc 1992)

Statev. Clay, 975 SW.2d 121 (Mo. banc 1998), cert. denied, 525 U.S. 1085 (1999)

VII.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT EVIDENCE OF APPELLANT'SINTOXICATION THE
NIGHT OF THE MURDER, BECAUSE COUNSEL PERFORMED COMPETENTLY
AND/OR APPELLANT WASNOT PREJUDICED IN THAT COUNSEL DID NOT HAVE
A DUTY TO FURTHER INVESTIGATE BASED UPON APPELLANT'SSTATEMENTS
THAT HE HAD NOT BEEN DRINKING THAT NIGHT OR TO PRESENT TESTIMONY

CONTRARY TO THE EVIDENCE.

23



Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)

Teaguev. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989)

VIII.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERL Y
INVESTIGATE AND PRESENT A LEARNING DISABILITY EXPERT DURING THE
PENALTY PHASE OF TRIAL, BECAUSE COUNSEL PERFORMED COMPETENTLY
IN INVESTIGATING APPELLANT’S BACKGROUND AND/OR APPELLANT WAS
NOT PREJUDICED IN THAT (1) THE CONCL USIONS OF HISPOST-CONVICTION
PHASE EXPERT THAT APPELLANT HAD COGNITIVE PROBLEMS FAILED TO
TAKE INTO CONSIDERATION IMPORTANT ASPECTS OF APPELLANT'S
BACK GROUND, FAILED TO TAKE INTO CONSIDERATION THAT APPELLANT
COMMUNICATED EFFECTIVELY WITH TRIAL COUNSEL, AND WERE
COMPLETELY DIVORCED FROM THE FACTS OF THE CASE, AND (2) TRIAL
COUNSEL HAD APPELLANT EVALUATED BY EXPERTS TO WHICH HE WAS
REFERRED BY OTHER MEDICAL PROFESSIONALS,

Lyonsv. State, 39 SW.3d 32 (Mo. banc), cert. denied, 122 S, Ct. 402 (2001)

State v. Clemons, 946 SW.2d 206 (Mo. banc), cert. denied, 522 U.S. 968 (1997)

Statev. Kenley, 952 SW.2d 250 (Mo. banc 1997), cert. denied, 522 U.S, 1095 (1998)

Zeitvogd v. Sate, 760 SW.2d 466 (Mo. App., W.D. 1988), cert. denied, 490 U.S.
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1075 (1989)

IX.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERL Y
INVESTIGATE AND PRESENT MITIGATING EVIDENCE OF APPELLANT’'S
CHIL DHOOD BACK GROUND, BECAUSE COUNSEL PERFORMED COMPETENTLY
IN INVESTIGATING APPELLANT’ SBACKGROUND IN THAT THE INFORMATION
THAT APPELLANT ASSERTED SHOUL D HAVE BEEN PRESENTED TO THE JURY
WAS NOT DISCLOSED TO TRIAL COUNSEL OR TO THE EXPERTS THAT
EVALUATED APPELLANT PRIOR TO TRIAL. TRIAL COUNSEL WILL NOT BE
HELD INEFFECTIVE FOR FAILING TO DISCOVER AND PRESENT FAMILY
BACK GROUND INFORMATION THAT APPELLANT AND/OR HISFAMILY DOES
NOT DISCLOSE TO COUNSEL.

Lyonsv. State, 39 SW.3d 32 (Mo. banc), cert. denied, 122 S, Ct. 402 (2001)

Saev. Smmaons, 955 SW.2d 729 (Mo. banc 1997)

Statev. Whitfidd, 837 S\W.2d 503 (Mo. banc 1992)

X.
THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT

APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
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COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT EVIDENCE OF THE VICTIM’S CHARACTER --
SPECIFICALLY, EVIDENCE OF THE VICTIM'SMENTAL PROBLEMSDURING THE
LATE 1960S AND/OR EARLY 1970S -- BECAUSE COUNSEL PERFORMED
COMPETENTLY IN THAT THE EVIDENCE WASNOT ADMISS BLE DURING THE
GUILT PHASE ASAPPELLANT DID NOT CLAIM SELF-DEFENSE BUT THAT HE
DID NOT COMMIT THE MURDER, AND THE EVIDENCE WAS INADMISSIBLE
DURING THE PENALTY PHASE ASIT WASNOT MITIGATING BECAUSE IT DID
NOT BEAR UPON APPELLANT'S CHARACTER OR RELATE TO THE
CIRCUMSTANCES OF THE OFFENSE. TRIAL COUNSEL WILL NOT BE HELD
INEFFECTIVE FOR FAILING TO PRESENT INADMISSIBLE EVIDENCE.

Killicorn v. State, 22 SW.3d 678 (Mo. banc), cert. denied, 531 U.S. 1039 (2000)

State v. Chambers, 891 SW.2d 93 (Mo. banc 1994)

Statev. Hall, 982 SW.2d 675 (Mo. banc 1998), cert. denied, 526 U.S. 1151 (1999)

Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)

XI.
THE COURT SHOULD NOT REVIEW APPELLANT'S CLAIM THAT THE
TRIAL COURT’S FINDING OF A STATUTORY AGGRAVATING CIRCUMSTANCE
INCREASED THE MAXIMUM PENALTY, BECAUSE THE CLAIM ISNOT PROPERLY

BEFORE THE COURT IN THAT APPELLANT RAISED THAT CLAIM FOR THE FIRST
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TIME ON APPEAL, AND IN ANY EVENT, BY ITSEXPRESSTERMS, APPRENDI V.

NEW JERSEY DOESNOT APPLY TO CAPITAL SENTENCING.

FURTHER, APPELLANT ABANDONED HISCLAIM ASPRESENTED TO THE
MOTION COURT BECAUSE HE FAILED TO BRIEF ON APPEAL THE CLAIM

RAISED BELOW.

Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000)

Saev. Black, 50 SW.3d 778 (Mo. banc 2001)

Statev. Clay, 975 SW.2d 121 (Mo. banc 1998), cert. denied, 525 U.S. 1085 (1999)

XIlI.

THIS COURT SHOULD NOT REVIEW APPELLANT'S CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING
TO OBJECT TO CERTAIN ARGUMENTS BY THE PROSECUTOR, BECAUSE
APPELLANT SOUGHT AND RECEIVED PLAIN ERROR REVIEW OF THE
UNDERLYING CLAIMSON DIRECT APPEAL, AND AN ISSUE DECIDED ON DIRECT
APPEAL CANNOT BE RELITIGATED IN A POST-CONVICTION RELIEF
PROCEEDING UNDER A THEORY OF INEFFECTIVE ASSISTANCE OF COUNSEL.

IN ADDITION, THE MOTION COURT DID NOT CLEARLY ERR IN
DETERMINING THAT APPELLANT WASNOT ENTITLED TO RELIEF UPON HIS
CLAIM THAT TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR
FAILING TO OBJECT TO THE VARIOUS ARGUMENTS CITED BY APPELLANT,

BECAUSE COUNSEL PERFORMED COMPETENTLY IN THAT TRIAL COUNSEL’S
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DECISION NOT TO OBJECT WAS A MATTER OF TRIAL STRATEGY AND THE
ARGUMENTS OF WHICH APPELLANT COMPLAINS WERE PROPER AND ANY

OBJECTION WOULD HAVE BEEN OVERRULED.

Antwinev. State, 791 SW.2d 403 (Mo. banc 1990), cert. denied, 498 U.S. 1055

(1991)

Lesurev. State, 828 SW.2d 872 (Mo. banc), cert. denied, 506 U.S. 923 (1992)

Statev. Basile, 942 SW.2d 342 (Mo. banc), cert. denied, 522 U.S. 833 (1997)

Saev. Sx, 805 SW.2d 159 (Mo. banc), cert. denied, 502 U.S. 871 (1991)

X111,

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CHALLENGE TO
MISSOURI'SCLEMENCY PROCEDURE, BECAUSE APPELLANT DOESNOT HAVE
STANDING TO RAISE THE CLAIM AND IT IS NOT COGNIZABLE IN A POST-
CONVICTION MOTION IN THAT APPELLANT ADMITTEDLY HASNOT SOUGHT
CLEMENCY ASPROVIDED UNDER STATE LAW AND THE CLAIM DOESNOT BEAR
UPON THE CONSTITUTIONALITY OF MOVANT'S CONVICTION AND/OR
SENTENCE.

Saev. Entm't Ventures |, Inc.,, 44 SW.3d 383 (Mo. banc 2001)

XIV.
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THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WASNOT ENTITLED TO RELIEF UPON HISCLAIMSCHALLENGING
THIS COURT'S PROPORTIONALITY REVIEW AND THAT COUNSEL WAS
INEFFECTIVE FOR FAILING TO PRESERVE THE CLAIM FOR APPELLATE
REVIEW, BECAUSE THE CLAIM ISNOT PROPERLY BEFORE THIS COURT AND
COUNSEL PERFORMED COMPETENTLY IN THAT APPELLANT CONTENDSFOR
THE FIRST TIME THAT THIS COURT’'S PROPORTIONALITY REVIEW DID NOT
APPLY A DE NOVO STANDARD OF REVIEW, THE DETERMINATION ON DIRECT
APPEAL UNDER 8§565.035 CONSTITUTESTHE LAW OF THE CASE, AND COUNSEL
DOESNOT HAVE A CONSTITUTIONAL DUTY TO PRESENT EVIDENCE THAT THE
COURT HAS PREVIOUSLY HELD NOT TO BE RELEVANT TO ITS
PROPORTIONALITY REVIEW DETERMINATION.

O'Nedl v. State, 766 SW.2d 91 (Mo. banc), cert. denied, 493 U.S. 874 (1989)

Statev. Clay, 975 SW.2d 121 (Mo. banc 1999)

Whitev. State, 939 SW.2d 887 (Mo. banc), cert. denied, 522 U.S. 948 (1997)

XV.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
CHALLENGE MISSOURI’'S DEATH PENALTY JURY INSTRUCTIONS BY

PRESENTING THE STUDY OF RICHARD L. WIENER, BECAUSE COUNSEL
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PERFORMED COMPETENTLY IN THAT THISCOURT HASREPEATEDLY UPHELD
THE CONSTITUTIONALITY OF THE JURY INSTRUCTIONS AT ISSUE AND
SUBSEQUENTLY HAS DISCOUNTED THE STUDY CITED BY APPELLANT, AND
COUNSEL WILL NOT BE HELD TO HAVE PERFORMED DEFICIENTLY FOR
FAILING TO MAKE A NON-MERITORIOUS OBJECTION.

Lyonsv. Sate, 39 SW.3d 32 (Mo. banc), cert. denied, 122 S. Ct. 402 (2001)

State v. Deck, 994 SW.2d 527 (Mo. banc), cert. denied, 528 U.S. 1009 (1999)
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l.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT MITIGATING EVIDENCE FROM APPELLANT'S
FAMILY, BECAUSE TRIAL COUNSEL PERFORMED COMPETENTLY AND/OR
APPELLANT WASNOT PREJUDICED, IN THAT

(1) COUNSEL WAS NOT PROVIDED WITH THE NAMES OF NUMEROUS
FAMILY MEMBERS,

(20 COUNSEL WAS NOT MADE AWARE OF VARIOUS ASPECTS OF
APPELLANT'SCHILDHOOD,

(3 A NUMBER OF FAMILY MEMBERS HAD LITTLE CONTACT WITH
APPELLANT SINCE HE WASA CHILD,

(4 MUCH OF THE TESTIMONY WOULD HAVE BEEN CUMULATIVE,

(5 NEITHER APPELLANT OR HIS MOTHER WANTED HER TO TESTIFY
BECAUSE OF HEALTH PROBLEMS, AND,

(6) BASED UPON TRIAL COUNSEL’'S REASONABLE BELIEF THAT AS
DEFENSE WITNESSESAPPELLANT'SFAMILY WOULD NOT BE PERMITTED TO
REMAIN IN THE COURTROOM FOR THE JURY TO OBSERVE, WHICH COUNSEL
WANTED AND WHERE APPELLANT'S MEDICAL HISTORY WOULD BE

PRESENTED TO THE JURY THROUGH DEFENSE EXPERTS.
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Appdlant contends that trid counsd was ineffective for falling to invedigate and presant the
tesimony of hisfamily members during the pendty phese of trid. App.Br. 33.

The essence of gopdlant’'s dam, however, is that this Court should reverse the mation court’'s
findings and condusions based upon (1) counsd’s falure to discover gopdlant’s family members that
gopdlant himsdf faled to provide to counsd, (2) counsd’ sfailure to discover family higtory informetion
that neither gopdlant nor his mother disdlosed to counsd, (3) counsd’ sfailure to present witnesses who
hed hed little contact with gppdlant during his adulthood, (4) counsd’s falure to presant cumulative
tesimony, (5) counsd’ sfallureto have gppdlant’ s mother tedtify notwithgtanding the fact thet both gppdlant
and hismather did not want her to testify due to the mather’ s hedth problems, and (6) counsd’ s Srategic
decison to have gppdlant’s mather and S remain presant before the jury throughout the trid rather then
be preduded from attending the trid because of ther datus as witnesses where gopdlant’ s experts would
tetify to gppdlant’ s family history as provided and his medica and psychologica background.

In his appdlate brief, appdlant himsdf acknowledges that he only provided trid counsd with the
names of hisshlings - Ddores Ndson, DanitaHodge, Cardlyn Rayford, Mamie Ervin, Carlos“ Hynnolyn”
Ervin. App.Br. 33. Counsd dso hed gopdlant’s mather’ s name, Osse McdNed, and spoke with her many
times H.Tr. 1184-1185. Mrs McNed did not provide counsd with the history of her troubled childhood,
her mentd and physicd problems when gppelant was a.child, or of other family problems. H.Tr. 1185-
1188. “Appdlant’s counsdl cannot be deemed ineffective for failing to discover evidence of abuse thet
gopdlant’sfamily did not share with them during the invedtigation.” Lyonsv. Sate, 39 SW.3d 32, 41
(Mo. banc), cert. denied, 122 S.Ct. 402 (2001). Moreover, because counsd  had no reason to believe
thet gppdlant and his mother were being less then frank about gppdlant’ s childhood, counsd hed no duty

to contect dl of gopdlant’ sshlings See Satev. Kenley, 952 SW.2d 250, 266 (Mo. banc 1997) (“‘In
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any ineffectiveness case, aparticular decigon nat to investigate must be directly assessed for ressonableness
indl dreumstances, goplying a heavy meesure of deference to counsd’sjudgments . .. The defendant
must overcome the presumption that, under the dircumstances; that chdlenged action might be consdered

sound tria gtrategy.’”” (quoting Strickland v. Washington 466 U.S. 668, 691, 689 (1984); internd citations

omitted), cert. denied, 522 U.S. 1095 (1998).

Appdlant dso goparently bdievesthat counsd hed acondtitutiond duty to discover hisather family
members by taking to those people that gppelant did provide counsd with the names of. App.Br. 34
(“[Slince hedid nat talk to the witnesses given to him, counsd dso falled to tak to any other rdaiveswho
weredoseto Mr. Ervin.. ..."). If, however, those other family members were as dose to gopdlant ashe
now dams, counsd should have been ade to rdy upon gopdlant to provide counsd with those names.

Trid counsd tedified that he was only provided with the names of gppdlant' ssblings. H.Tr. 1020; see
A-8. Appdlant’s non-gbling reldives -- Phoebe Townsend, Esse Dorris, Abram Carr, or Robert Xavier
Nelson -- could not testify that counsd had been provided with their names. H.Tr. 698, 740, 716-717,
102. Appdlant did not tedtify a the evidentiary hearing, compare H.Tr. i-v, and thus has not presented any
evidence refuting counsd’s testimony.  Because counsd wias not made aware of these individuds as
potentid witnesses, counsd was nat ineffective for failing to interview them or presant their testimony. Soen
v. State, 779 SW.2d 580, 582 (Mo. banc 1989), cert. denied, 494 U.S. 1060 (1990); State v. Gilpin,
954 SW.2d 570, 577 (Mo. App., W.D. 1997); Sate v. Duckett, 849 SW.2d 300, 306 (Mo. App. SD.
1993).

Appdlant further contends thet counsd was ineffective for faling to present the tesimony of
gopdlant’ smother. App.Br. 39. Insupport of hisdam, gopelant rdies upon the tesimony of his mother

that she would have testified but was never asked to. App.Br. 39. Appdlant’sargument isin complete
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disregard to the credibility findings of the mation court, where trid counsd tedtified thet naither gppdlant
nor his mother wanted gppelant’s mather to tedtify, because of medicd problems. H.Tr. 1191-1993; see

A-8. “[T]his court must defer to the mation court’ s determination of credibility.” Statev. Sanders, 945

S\W.2d 449, 453 (Mo. App., W.D. 1997); Sate v. Twenter, 818 SW.2d 628, 635 (Mo. banc 1991).

Moreover, as found by the mation court, much of the information that Mrs McNed tedtified to a the
evidentiary hearing was not provided to trid counsd or gppelant’ sexpats a thetime of trid. A-8.
In addition, Mrs. McNed’ s tesimony regarding her childhood would not have been admissble,

asitwasnot rdevant. Satev. Nicklasson, 967 SW.2d 596, 620 (Mo banc), cert. denied, 525 U.S. 1021

(1998); see dn Locket v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 2964-2965, 57 L.Ed.2d 973 (1978)
(“[T]he Eighth and Fourteenth Amendments require that the sentencer . . . not be precluded from
congdering, as a mitigating factor, any aspect of a defendant’ s character or record and any of the
crcumgances of the offense that the defendant proffers as a bags for a sentence less than desth.”)
(emphadis added; internd footnote omitted).

Thetestimony of Abram Carr, in addition to the fact that counsd had not been provided with this
name, A-22, would have been cumulaive. A-21. Thetestimony of gppdlant’s Sgter, Delores Nelson,
regarding appdlant’s medicd condition, would have been cumulaive. “Under Missouri law, an atorney

isnat ineffective for failing to put on cumulative evidence” Clayton v. Sate, No. SC83355, 2001 Mo.

LEXIS 96 *19 (Mo. banc Dec. 4, 2001); Sate v. Johnston, 957 SW.2d 734, 755 (Mo. banc 1997), cett.

denied, 522 U.S. 1150 (1998).

Of gopdlant’s family members that counsd was provided their names, Danita Hodge, Carolyn
Rayford, and Carlos“Hynnolyn” Ervin had hed little contact with gopdlant in recent years. H.Tr. 114,
134-136, 158, repectively. Indeed, while gppdlant complains of counsd having not contacted his shlings

34



not dl of gopdlant’ s shlings even knew beforetrid that he was charged with firgt degree murder and facing
the desth pendlty. H.Tr. 116 (DanitaHodge), 162 (Carlos“Hynnolyn” Ervin). Counsd will not be hdd
ineffective for failing to present the tetimony of witnessesthat were nat very doseto gopdlant or that hed
little information about the gppdlant’ s present life. Satev. Hall, 982 SW.2d 675, 688 (Mo. banc 1998),
cart. denied, 526 U.S. 1151 (1999).

Fndly, becausetrid counsd was nat avare of many of the facts of gopdlant’s upbringing, the fact
that gopdlant’'s medicd hisory would be presented to the jury through appelant’'s experts, and that
gopdlant and his mother did not want her to testify, counsd’s decison to not present the tesimony of
gopdlant’s mother and Ster but ingteed to have them support appedlant before the jury by their presence
throughout the entire trid, where he reasonably believed that they would otherwise be exduded from the
trid, H.Tr. 1248-1249, wastrid Srategy not subject to chdlenge.

Base upon the foregoing, Point | should be denied.
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.

THE COURT SHOULD NOT REVIEW APPELLANT'S CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASS STANCE IN FAILING TO INVESTIGATE
AND REBUT EVIDENCE OF APPELLANT’'S ALLEGED ASSAULT UPON CHRIS
DIETRICH, BECAUSE THE CLAIM ISNOT PROPERLY BEFORE THISCOURT IN
THAT APPELLANT RAISED THAT CLAIM FOR THE FIRST TIME ON APPEAL.

FURTHER, APPELLANT ABANDONED HISCLAIM ASPRESENTED TO THE
MOTION COURT - THAT TRIAL COUNSEL RENDERED INEFFECTIVE
ASSISTANCE IN FAILING TO INVESTIGATE AND REBUT EVIDENCE OF
APPELLANT'S ALLEGED ASSAULT UPON SHERIFFS DEPUTY DAVID

SCHOENGERT -- BECAUSE HE FAILED TO BRIEF THE CLAIM ON APPEAL.

Before the mation court, under ground 8(J), gopdlant contended thet trid counsd rendered
ineffective asssance based upon hisfalure to investigate and prepare for the pendty phase of thetrid in
relaion to the State' s intention “to introduce evidence of an dleged assault on a sheriff’'s deputy,
David Schoengert, while Mr. Ervin wasincarcerated in the Pheps County Jal.” L.F. 118 (emphesis
added). Thet isthe dam reviewed by the mation court: “The Court makes the following findings and
condusions in regard to the dam that counsd was ineffective for nat further investigaing the incident
between Deputy Schowenger dt and Movant, and presenting evidence a trid ... .” A-66 (empheds
added).

Now on goped, for thefirdg time, gopelant contends
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thet trid counsd was ineffective for faling to investigate and rebut Mr. Ervin's dleged

assault and dleged thregtsto kill hiscdlmate, Dietrich, . . . . [and that] Mr. Ervin was

prejudiced as the Sate presented the aleged assault and dleged thregts of Dietrich asa

reason to give Mr. Ervin death and had this inaccurate charge been rebutted, thereisa

reasonable probability of alife sentence. . ..
App.Br. 46 (emphasis added).

Because gopdlant did not raise a dam of ingffective assgtance of trid counsd for falure to
investigate the assaullt on Chris Dietrich before the mation court, this Court should not consder the daim.
Whitev. State, 939 SW.2d 887, 904 (Mo. banc), cert. denied, 522 U.S, 948 (1997); Twenter, 818
SW.2d a 641. And because gppdlant’s Point Relied On and argument thereunder do not addressthe
dam asrased and decided by the mation court, daim 8(J) isabandoned. Satev. Clay, 975 SW.2d 121,
144 (Mo. banc 1998) (“The daims about Lay’ stestimony in this goped are different from thoseraised in
the Rule 29.15 mation, and thusarewaived.”), cart. denied, 525 U.S. 1085 (1999); see dso Rule 30.06(€)
(“Theagument shall subgtantialy follow the order of * Points Rdied On.”” (emphasis added); Sate v.

Heitman, 473 SW.2d 722, 727-728 (Mo. 1971). Accordingly, Point I should be denied.*

*Upon the daim presented to it, the motion court denied rdlief, having found thet

Movant'strid counsd tedified a the hearing that he had sooken with Movant about the
inddent invalving Deputy Schowengerdt, and redlized that there were two very different
versons of what had teken place. Based on that information, Mr. Hadlican decided not to
atempt to rebut Deputy Schowengerdt' s verson, as he did not want to turn the pendty

phaseinto atrid on the assault ca=.
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ABS. See H.Tr. 1225-1227, 1247-1248. That appdlant may disagree with trid counsd’ strid srategy

isnot a proper bassfor holding thet counsd rendered ineffective asssance
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[1.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO
INVESTIGATE AND PRESENT EVIDENCE OF APPELLANT’S“GOOD CONDUCT”
WHILE IN JAIL AWAITING TRIAL ON THE MURDER CHARGE, BECAUSE
COUNSEL PERFORMED REASONABLY AND/OR APPELLANT WAS NOT
PREJUDICED IN THAT THE EVIDENCE OF GOOD CONDUCT WAS ONLY
MARGINAL, TRIAL COUNSEL DID NOT BELIEVE THAT THE EVIDENCE WOULD
BE HELPFUL, AND APPELLANT COULD NOT PROVE THAT HE DID NOT BECOME
PHYSICALLY ASSAULTIVE WHILE IN CUSTODY, AND THUSTRIAL COUNSEL’S

DECISONWASA MATTER OF TRIAL STRATEGY NOT SUBJECT TO CHALLENGE.

Before the mation court, gppelant contended that trid counsd was ineffective for faling to
investigete and present evidence of gopdlant’sgood conduct whilein jail, both prior to the murder charge
when hewas hdd in S. Louis County Jail, and while awating trid in Phdps County Jail on that charge
L.F. 109. According to gopdlant, S. Louis County jail records reflected thet gppdlant did not cause
problems, and Phdps County jaler Dennis Green would have testified thet he * olbserved Mr. Ervinto be
nearly a‘modd’ prisoner.” L.F. 109.

In relaion to gopdlant’s St. Louis County Jal conduct, the mation court found thet

no reference is made to 1988, and the records do nat provide any information
concerning his conduct in jal during those thirty-one (31) days. Movant did not provide
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any tesimony a the hearing in respect to hiscustody in . Louis County Jal. Thisportion

of Movant's dam fails for lack of proof. See Tokar, 918 SW.2d a 768 (counsd is

presumed competent, and, abosent proof that counsd’ s acts and omissons were anything

other than drategic, dam of ineffective assgancefalls).
A-53. Appdlant does not chellenge that determination on gppedl, and the daim is abandoned. Clay, 975
SW.2d a 144 (“The dams about Lay’ stesimony in this gpped are different from thoseraised in the Rule
29.15 mation, and thus are waived.”).

Regarding the partion of gppdlant’ sdam rdaing to his pretrid incarceration in Phdps County, the
moation court decided the daim asfallows:

While Mr. Green tedtified that Movant did not cause problems for Green and was
cooperative with him, Mr. Green did not tedtify that Movant was “nearly a ‘modd’
prisoner ” as assarted in hismotion. See AmMat. & 41. Rather, Mr. Green tedtified thet
Movant did not cause more problems than other prisoners. Nor does the record support
Movant's assartion “that Deputy Schowengerdt -- who damed that Mr. Ervin assaulted
him -- acted in an audve and aoragve manner around inmates, and would provoke and
‘dir up’ inmates by sivearing and cussing a them.” Mr. Green tedtified that while hisyle
with the prisonerswasto act asa“bud,” Deputy Schowengerdt projected more authority.
According to Mr. Green, dl of thejall personnd swore @ the prisoners

Dennis Green tedtified that he was nat present &t the time that Movant assaulted
Deputy Schowengerdt. Counsd testified &t the hearing that he did not believe evidence of
Movant's conduct in jail would have been hdpful. Because Mr. Grean' s tetimony does

not establish that Movant did not assault Deputy Schowengerdt or that Movat's
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misconduct was provoked by Deputy Schowengerdt, Movant has falled to demondrate
thet he was prgjudiced by counsd’ s decison nat to presant evidence of his conduct while

hdd in the Phdps County Jal. See Saev. Clemons, 946 SW.2d 206, 226 (Mo. banc),

cart. denied, 522 U.S. 968 (1997).

Counsd’ s presentation of the pendty phese of acrimind trid isa
mater of professond judgment. Whether thet judgment is effective or
ineffectiveis messured by whether the adviocacy was reesonable under the
crcumgtances, not by the sentence the defendant recaives. Clemmons.
State, 785 SW.2d 524, 527 (Mo. banc 1990). Counsd hasaduty to
meke areasoneble invedigation of possible mitigating evidence or to meke
areasonable decison thet such an invedigation is unnecessary. Strickland,
466 U.S. a 691, 104 S.Ct. a 2066. However, counsl’ s * eection not
to present mitigeting evidence is a tactica choice accorded a srong
presumption of correctness...”

Antwinev. State, 791 SW.2d 403, 407 (Mo. banc 1987), cart. denied, 486 U.S. 1017

(1989).
A-53-A-55.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced

thereby. ...” Moarev. Sae, 827 SW.2d 213, 215 (Mo. banc 1992). Thus gppdlant carries the burden
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of proving “that but for counsd’ s unprofessiona conduct, there was a reasonabl e probability of a
different result.” 1d. (emphedsin origind).
Appdlant arguestha “ hed the jury heard that Mr. Ervin was cooperative and hed not caused any
problemsfor anyone, there is areasonable probehility thet the jury would have sentenced Mr. Ervinto life”
App.Br. 54. Appdlant mischaracterizes and misdaes the evidence. Fird, the evidence is merdy thet
gopdlant, while hdd in the Phdps County Jail and while Dennis Green was on duty, generdly did ashewas
supposed to. In addition, however, Mr. Green tetified during the evidentiary hearing thet gppdlant dso
got into afew arguments while in jail -- what may be described as sandard occurrences or “flare ups”
H.Tr. 934-935. And contrary to there being evidence that gppdlant did not “cause] problems for
anyone” the Sate established at trid through the testimony of David Schoengert, aformer deputy with the
Phdps County Sheriff’s Department, T.Tr. 942-945, and Gary Miller, apalice officer, T.Tr. 926-928, that
gopellant became physicdly assauitivewhilein custody.” See Bvin, 979 SW.2d a 157-158. Moreover,
trid counsd tedtified thet he did not believe the evidence of gppdlant’s conduct in jail would bevery hdpful.
H.Tr. 2060. Indesd, the State wiould have rebutted such evidence through its cross-examingtion of Dennis
Green, bringing to the jury’s attention that Green was not present when appdlant assaulted Deputy
Schoengerdtt, and that gopdlant was invalved in arguments while in jail, and would only have served to
highlight gopdlant’ s assaulltive behavior while in custody -- something trid counsd sought to avoid. See

H.Tr. 1227.

>On gopedl, gopdlant has abandoned his chdllenge that trid counsd wissineffedtivein investigating

and presanting evidence in rdation to gppdlant’ s assault upon Mr. Schoengert. See supra, at 39.
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Here, trid counsd decided nat to present the evidence, based upon his determinetion thet it was
not hdpful. Trid counsd does nat have a condtitutiond duty to present mitigating evidence. Rousan v.
Stae, 48 SW.3d 576, 583 (Mo. banc 2001).

Basad upon the foregoing, Point 111 should be denied.



V.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT PENALTY PHASE EVIDENCE OF APPELLANT'’S
PAST MEDICAL HISTORY OF HEAD INJURIES AND A SEIZURE DISORDER,
BECAUSE TRIAL COUNSEL PERFORMED COMPETENTLY IN THAT THE RECORD
ESTABLISHED THAT COUNSEL DID OBTAIN APPELLANT'S PAST MEDICAL
RECORDS AND PROVIDED SUCH RECORDS TO THE EXPERTSHIRED BY THE
DEFENSE AND THAT APPELLANT’S MEDICAL HISTORY WAS PRESENTED TO
THE JURY THROUGH THE TESTIMONY OF ONE OF THE DEFENSE'SEXPERTS.

IN ADDITION, TRIAL COUNSEL DOES NOT HAVE A CONSTITUTIONAL
DUTY TO PRESENT APPELLANT'S MEDICAL HISTORY THROUGH THE
TESTIMONY OF APPELLANT'S FAMILY PHYSICIAN OR TO PRESENT
CUMULATIVE EVIDENCE, AND COUNSEL WILL NOT BE HELD INEFFECTIVE
FOR FAILING TO PRESENT TESTIMONY THAT HE DID NOT BELIEVE THE
INDIVIDUAL WASQUALIFIED TO OFFER AND WHICH WOULD NOT HAVE BEEN
ADMISSIBLE.

FINALLY, THE COURT SHOULD NOT REVIEW APPELLANT’'S CLAIM
RAISED FOR THE FIRST TIME THAT COUNSEL WAS INEFFECTIVE FOR NOT

PRESENTING THE OBSERVATIONS, ASA LAY WITNESS, OF DOUGLAS POPE.
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Before the mation court, gppedlant asserted under paragraph §(1) that counsdl was ineffective for
faling to investigate and present during the pendty phase the fallowing: medica records from S. Louis
County Dept. of Community Hedth and Medicd Care (1/7/76); records from Arcadia Vdley Hospitd
(10/22/95); Dr. J. David Auner or medicd records from . Anthony's Medicd Center (4/25/86);
counsdor Douglas Pope or hisrecords, Dr. Steven D. Mélies, D.O. or hismedicd records, RA. Peggy
Goldfader, M.A. and M.A. Fechliaz M.A. or their records; Dr. J. David Auner or medicd records
(12/28/89); and records from Arcadia Vdley Hospitd (3/29/90). SeelL.F. 109-117.

The mation court determined thet the record refuted gppdlant’s daim. Spedificdly, the court
bdow resolved gppdlant’sdam asfollows

The record refutes movant's dam: the very medicd records that movant cites

were provided to and conddered by Stephen V. Courtois Ph.D. and F. Timothy

Leonberger, Ph.D., the psychologist (certified forensc examiner) and neuropsychologist

who evaduated movant pretrid pursuant to Chepter 552, RSMio. SeeSL.F., Val. Il, 229

233, 296-299, respectively.

The only records that are not induded in the records assembled by trid counsd
thet are dted by Movant are those from S. Louis County Dept. of Community Hedlth and
Medicd Care (1/7/76). Review of those records (Plaintiff’s Exhibit 11), as admitted into
evidence during the evidentiary hearing, reflects that Movant was tregted for astab wound
a thet time. At trid, Dr. Leonberger tedtified as to the incident.  Tr. 957. The other
records obtained by counsd themsaves do not reference the 1976 incident. Stae's
Exhibit J.
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Dr. Mdlies, Goldfeder, and Felchlia did not testify a the evidentiary hearing.
Movant will nat be heard to complain that counsd did not present their testimony a trid
having falled to demondrate thet these expearts were available and willing to testify at trid.
Jones, 979 SW.2d a 187. Douglas Pope did tegtify. His qudifications indude a
medter’ s degreein Divinity and Pegtorid Care Counsding. Mr. Pope tedtified thet he was
employed asapsychothergpit and that he began counsding Movant inthe soring of 1989
for saverd months, and that Movant reported thet he hed saizures and that he was on
mediication to control them. The Court condudes thet Mr. Pope, who is not licensed under
Chapter 337, RSMo., and had no medicd training, would not have qudified to tedtify as

an expat. Compare Satev. Gardt, 682 SW.2d 153, 155 (Mo. App., SD. 1984) (“By

reeson of educaion or pecidized experience, a withess who possesses superior
knowledge respecting a subject about which persons having no paticular training are
incgpable of forming an accurate opinion nor drawing correct condusons qudifiesasan

expet.”). Nor would any report by Mr. Pope have been admissble. Compare Satev.

Candda, 929 SW.2d 852, 866 (Mo. App., E.D. 1996) (“Expert witnesses are entitled
to rely on hearsay evidence as support for their opinions, aslong asthat evidenceisof a
type ressonably relied upon by other experts in the fidd; such evidence need nat be
independently admissible”).

Moreover, counsd did obtain the records Movant dtes, and the information
regarding Movant's medicd history was presented to the jury through Dr. Leonberger’s
tesimony during the pendty phase. Tr. 957-962. Regarding the guilt phase of trid, the
Court rgects Movant’s dam that the information contained in the reports from Arcadia
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Vdley Hospitd, S. Anthorny’ sMediica Center, Dr. Auner, Dr. Mdlies, and Ms Goldfeder
and Ms Fddhlia if admitted, would have esablished that Movant could not have
ddliberated the night of the murder. Sgnificantly, Movant inagted & trid that he did not
murder Leland White, thet he did not cut histhroat, thet he did nat hit him in the heed with
abrick. Tr. 825. A defensetha Movant was not cgpable of ddiberation isinconggtent
with Movant's own account of the incident, that he did not commit the murder, “and, if
offered during trid, presents the subgtantia risk of diluting the efficacy” of an innocence
theory. Haris, 870 SW.2d a 816; see Rdl, 942 SW.2d a 377. Thedrategic decigon
to pursue one theory vigoroudy “necessarily required trid counsd to eschew any other
effective defense that thregtened to weeken the chosen course. Reasondble drategic
decigons are not trandformed into ineffective counsd daims because a jury rgects the
theory of thecase” Haris, 870 SW.2d a 816. Moreover, the reports and informetion
rangefrom 1976 to 1991. No evidence was presented that Movant experienced asaizure
a thetime Ldand White was murdered, and more significantly, thet if he hed hed asaizure,
that he would have been physicaly capable of adting. See Aniwine, 791 SW.2d a 411-
412. Infatt, a trid Dr. Leonberger spedificdly tetified during cross-examination thet if
Movant hed hed a*“generdized tonic donic seizure, he couldn't have doneit [the murder].
A patid complex sazure, it would be very, very -- dmogt out of the question.” Tr. 979.
A-59-A-63.
A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet

aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
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thereby. . ..” Moore, 827 SW.2d a 215. Thus gppdlant carries the burden of proving “that but for

counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.

(emphasisin origind). Moreover,
[flrid counsd’s decison not to cal a witness is presumed to be trid drategy unless
otherwise dearly shown. . . . Straegic choices made after thorough invedtigation are
essntidly unchdllengegble . . . To esablish ineffedtiveness of trid counsd for failing to cll
awitness movant musgt show thet the witness could have been located by ressonable
investigation, thet the witness would tetify if caled, and thet the tetimony would provide
aviable defense

Bucklew v. Sate, 38 SW.3d 395, 398 (Mo. banc) (internd ditations omitted), cert. denied, 122 S.Ct. 374

(2001).

Appdlant does not dispute thet the very records that he complained of were not properly
investigated and presented to the jury werein fact investigeted, but contends that the motion court dearly
erred in denying rief because trid counsd did not present gppdlant’'s medicd history through gppdlant’s
family physdan. App.Br. 62. Without dtaion to rdlevant authority, ppdlant contends thet “medica
doctors carry gregter status and authority than do psychologigsin the eyes of many jurors, epecidly on

medical topics” App.Br. 62.° Counsd does not have a condtitutiona duty to present evidence of a

®The casein which gppellant does dite, Glemn v. Tate, 71 F.3d 1204 (6th Cir. 1995), App.Br. 62,
isnot on paint. In Tate, defense counsd failed to present any evidence that the defendant suffered from
organic brain damage, which was well-documented from the time of the defendant’ schildhood. Gem, 71

F.3d at 1208.
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defendant’ s medicd or menta condiition through a former tregting physician or through amedicd doctor
as opposed to apsychologis.  “ Generdly, the slection of witnesses and the introduction of evidence are
questions of trid grategy and virtudly unchdlengegble” Kenley, 952 SW.2d a 266. Moreover, the
record reflects that trid counsd extensvely reseerched gopdlant’ s medica background and consulted with
medicd professonds before ultimatdy being referred to the psychologiss H.Tr. 1194-1205. Further,
aopdlant merdy speculaes thet the presentation of the same evidence to the jury through his tregting
physdan, Dr. Auner, rather than through Dr. Leonberger, would have been “more persuasve and
compdlingtojuroars....” App.Br. 62. Such speculaion isnot abassfor finding thet the motion court
dearly ered. Jonesv. Sate, 784 SW.2d 789, 794 (Mo. banc) (Billings, J,, concurring), cert. denied 498

U.S. 881 (1990).

"By his contention that counsdl had a duty to present gppelant’s medica records through the
tesimony of amedicd doctor, gppdlant sasks the retroactive gpplication of anew rule of condtitutiond law,
whichispreduded by Teeguev. Lane, 489 U.S. 288, 311, 109 S.Ct. 1060, 1075-1076, 103 L.Ed.2d 334

(1989).
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Appdlant dso invites the Court to peculate regarding tria counsd’ s decison not to present the
medicd records themsdves, which were cumuldive to the testimony provided by gppdlant’s retained
expats. A-62. According to appelant, “[as experts retained by the defense, they undoubtedly were
viewed with sugicion by jurors” App.Br. 63. Appdlant dtes no rdevant authority for his propostion thet
counsd is condtitutiondly required to present “ pre-offense records’ to provide “vitd corroboraion and
crediibility to the psychologists tesimony.” App.Br. 632 “Filing to present cumulative evidenceis not
ineffective asastance of counsd.” Johngion, 957 SW.2d a& 755. Because the evidence for which
gppdlant complainswas nat presented to the jury wasin fact presented, the motion court did not commit
clear error.

Regarding counsd’s decison not to present the testimony of Douglas Pope, for the fird time
appdlant now contends that “Pope could have testified to his obsarvaions of Mr. Ervin, . . . . [and thét]
Pope is no different than any other lay witness  Pope s expeartise was not the important factor in Mr.
Ervin's case, rather Pope's obsarvations of Mr. Ervin before the offense was criticd.” App.Br. 62.
Before the motion court, however, gopelant assarted thet counsd was ineffective for falling to present the
opinions of Douglas Pope, through histestimony or records, basad upon his eval uations of gopdlant.

L.F. 112. Presntaion of opinionsfrom evaudionsis quite diginct from the presentation of observations,
thet gopelant now rdies App.Br. 62. The Court should not congder thisdam. White, 939 SW.2d a
904; Twenter, 818 SW.2d a 641. Asfor the dam of ineffectiveness presented to the mation court in
relation to Douglas Pope, gopdlant makes no attempt to demondtrate thet that court dearly erred. Counsd

tedtified that he did not believe the witness was competent to testify to the opinions he had mede in regard

8See supra, 51 n.6.
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to gopdlant’ smedicd condiition. H.Tr. 1199. Asthe mation court found, neither the tesimony of Douglas
Pope or hisreparts would not have been admissble. A-61-A-62. Counsd does not have a condtitutiona
duty to present evidence which he does not bdieve credible and of which would not have been admissble

killicom v. State, 22 SW.3d 678, 687 (Mo. banc), cert. denied, 531 U.S. 1039 (2000); Clay, 975

SW.2d a 143. The motion court did not dearly ar.

Basad upon the foregoing, Point IV should be denied.
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V.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSSTANCE FOR FAILING TO HAVE
APPELLANT EVALUATED BY A MEDICAL DOCTOR AND THEN PRESENTING
EVIDENCE OF APPELLANT’'S SEIZURE DISORDER THROUGH A MEDICAL
DOCTOR, BECAUSE COUNSEL PERFORMED COMPETENTLY IN THAT

(1) THE FEDERAL CONSTITUTION DOES NOT MANDATE THAT SUCH
EVIDENCE ONLY BE PRODUCED THROUGH SUCH AN EXPERT,

(2 TRIAL COUNSEL CONDUCTED A REASONABLE INVESTIGATION BY
CONTACTING TWO MAJOR HOSPITALS IN ST. LOUIS AND RECEIVING
REFERRALSTO THE EXPERTSULTIMATELY HIRED,

(3) COUNSEL PRESENTED APPELLANT'S MEDICAL HISTORY TO THE
JURY DURING THE PENALTY PHASE, AND

(4) THE OPINIONSOF APPELLANT'SPOST-CONVICTION RELIEF EXPERT,
DR. BRUCE HARRY, WERE REFUTED BY THE RECORD, RENDERED WITHOUT
CONSULTATION WITH APPELLANT'SPRESCRIBING PHYSICIAN AT THE TIME
OF THE TRIAL, AND ASSUMED FACTSNOT IN EVIDENCE.

FINALLY, THE COURT SHOULD NOT REVIEW APPELLANT'SCHALLENGE
TOTHE ADMISSBILITY OF HISCONFESS ON, NOW RAISED IN THE CONTEXT OF
A CLAIM OF INEFFECTIVE ASS STANCE OF COUNSEL, THAT WASREVIEWED ON

DIRECT APPEAL.
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During the pendty phase a trid, the two exparts that previoudy examined gppdlant, Dr.
Leonberger, aneuropsychologid, and Dr. Armour, adinicd psychologis, tedtified regarding gppelant’s
medica condition, indluding his seizure disorder. T.Tr. 956-969, 988-990. Before the mation court,
gppdlant contended thet trid counsd wasineffective for failing to have gopdlant evauated by apsychiaris
-- i.e, amedicd doctor -- as opposad to Drs. Leonberger and Armour.  Appelant aleged that
“psychalogigslack the necessary training and experience to adequiatdy and fully diagnose, undersand and
explain the causes and effects of amedica conduction such as seizure disorder. . .. The opinion of a
medicd doctor was dso necessary in Mr. Ervin's case to investigate and prove that Mr. Ervin was not
competent to dand trid.” L.F. 98-99 (emphesisin origind).

After summarizing the evidence presented in relation to thisdam, the motion court denied rdief as
falows

Regarding Movant’'s dam that he was not competent to sand trid, the Court

condudes that the daim should have been raised on direct apped. Guinen v. Sate, 726

S\W.2d 754, 756 (Mo. banc 1986), cert. denied, 484 U.S. 873 (1987). Rule29.15is

not a subdtitute for direct goped, and matters that properly should have been raised by

direct gpped may not be litigated in a pog-conviction proceeding. Amrine, 785 SW.2d

at 536; State v. Twenter, 818 SW.2d 628, 636 (Mo. banc 1991). The Court aso finds

thet Movant has presented no evidence that would ressonebly have put the trid court and
counsd on natice to doubt Movant’s competency to sand trid, see State v. Tokar, 918
Sw.2d 753, 762-763 (Mo. banc), cet. denied, 519 U.S. 933 (1996); State v.

Richardson, 923 S\W.2d 301, 328 (Mo. banc), cert. denied, 519 U.S. 972 (1996); di.
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State v. Rall, 942 SW.2d 370, 376 (Mo. banc), cert. denied, 522 U.S. 954 (1997)
(“Absent some suggestion of mentd ingability, counsd has no duty to initigte an
investigation of the accusad's mental condiition.” The need for an invedigetion is not
indicated where a defendant has the present ahility to consuit rationelly with counsd and

to undergtand the proceedings”) (internd citation and quotation marks omitted).

* * * * *

The Court finds Dr. Harry’s tetimony unpersuesve. FHrg, Dr. Harry gave no
weight to Movant' strid tesimony that he had not been drinking the night of the murder.
Moreover, voluntary intoxication, whether by doohal or medication, isnat adefenseto firg
degree murder. Statev. Erwin, 848 SW.2d 476, 482 (Mo. banc), cart. denied, 510 U.S.
826 (1993). And absent involuntariness it mekesno legd difference whether Movant was
under the influence of dcohal, medication, or the combination thereof on the night of the
murder. Statev. Walter, 918 SW.2d 927, 930 (Mo. App., E.D. 1997). Second, while
tedtifying thet the records indicated that Movant' s saizures were controlled in 1991, Dr.
Harry did not know what the normd blood leves for the saizure medication was for
Movant a thet time, and no evidence was presented to the effect that, for Movant, those
levels obtained while in custody were not gppropriate. Moreover, review of Movat's
ealier medicd records reflects that his Dilantin blood levels have generdly been
ubthergpeutic. See, eq., Sae s Exhibit J, Dr. Auner |etter dated December 28, 1989;
Dr. Mdlies|etter dated January 16, 1990. Further, Dr. Harry gpparently assumed that

Movant was taking the medication as prescribed, and basad his condusions upon the
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medicationlogs Y e the Court heerd aredible tetimony from Dennis Green, aformer jaler
for the Phdps County Sheiff’s Department that while Movant was given his daly
medication in the moming, thejall $&ff did nat verify that Movant took his medication. The
Court dso rgects Dr. Hary’scondusionsin light of the fact thet Movant was, according
to the medication logs, digtributed the same medications in the months both before and after
the month of trid, March, 1997, yet Movant dtes no other incident of disruptive or
assaulitive behavior during thet time. Indeed, he dleged that he wasamodd prisoner, and
presented testimony thet, at leest for former jailer Dennis Green, Movant was cooperdive
and did not cause problems. Findlly, the Court dso nates thet while Dr. Harry tedtified thet
Movant hed Sx saizureswhen he evaluated Movant & the Potod Correctiond Center, no
evidence was presented as to the medication Movant was then prescribed and if any,
whether he wastaking it, and Movant’s current medication $atus Throughout the course
of the four-day hearing, the Court did not olbsarve any saizure-like symptoms as described
by Dr. Harry or Movant’ sfamily.

The Court rgects Movant' s dam that counsd wasindffective for falling to present
amedicd doctor. Frg, “trid counsd cannot be hed ineffective for failing to shop for a

more favorable expert witness” Statev. Copeland, 928 SW.2d 828, 845 (Mo. banc

1996) (ating Sate v. Mease, 842 SW.2d 98, 114 (Mo. banc 1992), cert. denied, 508

U.S. 918 (1993)), cert. denied, 519 U.S. 1126 (1997). Nor does the condtitution require
thet counsd presant the testimony of amedical doctor, evenif the defendant hasamedicd

condition. Indeed, Ake v. Oklshoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53

(1985), cited by Movant, Am.Mat. a 31, does not sand for the propodtion that a
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“competent " mentd evauation is one performed by a psychiarig only. Rather, Ake

“dedt with an attempt by counsd to have a psychiarist gppointed by the court and the

dilemma of establishing cause for such an gopointment without having to reved defense

drategy.” Tokar, 918 SW.2d a 765. Thereisno Missouri law setting forth acheckligt

for what would or what would not condiitute a* competent ” mental examination for the

purposes of Chapter 552 and presenting mitigation evidence. And findly, Movant failed

to present any evidence that the mental hedlth professonds hired on behdf of Movant, and

recommended by individua's associated with Washington University School of Medicing

were incompetent. The Court findsthisdaim particularly prepogterousin light of Movant's

dam that counsd was ineffective for failing to present records from Douglas Pope, see

AmMoat. a 44-45, who trested Movant in 1989 and 1990, and hasamegter’ sdegreein

Divinity and Pestoral Care Counsding -- and not amedicd licence
A-28-A-29, A-36-A-38.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. . ..” Moore, 827 SW.2d a 215. Thus gppdlant carries the burden of proving “that but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.
(emphagsin origindl).

Trid counsd hed gppdlant evduated by both a psychologis and a neuropsychologist, after
contecting professonds a both Sant Louis Universty Hospitd and Washington University Schodl of
Medicine and providing those experts with appelant’'s medica records. H.Tr. 1203-1205. Appdlant
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presanted no evidence thet Drrs. Leonberger and Armour were not qudified to render the opinionsthey did,
and in essence seeks to hald counsd ineffective for failing to shop for amore favorable expert withess.

Counsd isunder no such duty. Statev. Copdland, 928 SW.2d 828, 845 (Mo. banc 1996), cert. denied,

519 U.S. 1126 (1997). To the extent that gppellant contended before the mation court thet the federd
condtitution required thet trid counsd invedtigate and presant evidence of a medicd and/or psychidric
condition through a medica doctor, L.F. 99, gopdlant seeks the retroactive gpplication of anew rule of
constitutional law, preduded by Teague, 489 U.S. at 311, 109 SCt. a 1075-1076, 103 L.Ed.2d 334.

Regarding gppdlant’ s rdiance upon the effect of doohal, as discussed infra, at 66-70, gppd lant
presented no evidence that he had in fact consumed any dcohal on the night of the murder. In fait, the
record establishes the contrary. T.Tr. 847 (gppdlant’ strid testimony that he had not been drinking thet
night); H.Tr. 1227-1228 (trid counsd’ stesimony that gopdlant told him he hed nat drank the night Ldand
Whitedied). And regarding the purported effect of gopdlant’ s seizure medication, on the record previoudy
before this Court, “[f]here is no evidence that [gppdlant] took any medication thet day.” Ervin, 979
Sw.2d a 161. Appdlant faled to present any new evidence otherwise. Nor did gopdlant present any
evidence that he had hed ssizures a thetime hekilled the victim.

Addtiondly, Dr. Harry's opinion thet gopdlant would not have been competent to gand trid if he
was recaiving the medications he was prescribed, H.Tr. 325, assumed thet gppdlant was in fact taking the
medication he was prescribed, compare H.Tr. 943-945, and was rendered without consulting gopdlant’s
precribing physidan & thetime of trid, H.Tr. 409, to ascertain whether gppdlant’ s saizures were under
control and what adverse effects if any, the medication that was prescribed was having upon gppdlant.

Dr. Harry’ s opinion was dso contrary to the evidence, induding trid counsd’ s condusion, based upon a
career of goproximady 250 trids, H.Tr. 1156, that gopdlant was able to communicate effectively with
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counsd, the lack of any noticegble drug effects upon appdlant, and thet gopdlant never complained to
counsd that he could not understand counsd, the prasecutor, the witnesses, the proceedings, or was
otherwise having problems. H.Tr. 1207-1215. Nor could Dr. Harry tedtify that appdlant experienced
sizures & the time that he good trid. H.Tr. 396.

Fndly, gopdlant’ s atempt to rditigate the admissbility of satement to police, now presented as
adam of ineffective assstance, compare Ervin, 979 SW.2d at 160-161 with App.Br. 69-70, should be
rgected. Saev. Jones, 979 SW.2d 171, 181 (Mo. banc 1998), cart. denied, 525 U.S. 1112 (1999).

Basad upon the foregoing, Point V' iswithout merit and should be denied.
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VI.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO ENSURE
THAT APPELLANT WASPROPERLY MEDICATED AT TRIAL, BECAUSE COUNSEL
PERFORMED COMPETENTLY AND/OR APPELLANT WASNOT PREJUDICED IN
THAT THERE WAS NO EVIDENCE THAT TRIAL COUNSEL HAD BEEN PUT ON
NOTICE AS TO ANY ADVERSE EFFECT FROM THE MEDICATION OR THAT
APPELLANT EVEN TOOK THE MEDICATION THAT WAS PRESCRIBED TO HIM

WHILE HELD IN THE PHELPS COUNTY JAIL.

Rdying upon medicaion logs and the testimony of Dr. Bruce Harry, M.D., gppdlant contends thet
the mation court erred in rgecting hisdam thet trid counsd failed to investigate and object to gppdlant
being overmedicated before and during trid. App.Br. 72.

The motion court rgected gopdlant’ sdaims, aswere presanted to it, as follows:

Citing Rigaginsv. Nevada, 504 U.S. 127, 136-140, 112 S.Ct. 1810, 1815-1818,

118 L.Ed.2d 479 (1992), Movant first contends thet he was “improperly and involuntarily
medicated during trid, and the Sde-effects from Mr. Ervin's medications adversdy
impected his outward gppearance, the content of his testimony on direct and cross
examindion, his ability to folow the proceedings and his ability to assgance ad
communicate with counsd.” AmMoat. a 38. Movant aso contends trid counsd wes

ineffective for dlowing the overmedication. Id. at 38-39.
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The Court rgectsthis daim on anumber of bases

Hrg, thisisadam of competency to sand trid: “The sandard for competence
to gand trid iswhether the defendant has ‘ sufficient present &bility to consult with his
lawyer with areasonable degree of rationd undersanding’ and has‘ardiond aswel as
factual understanding of the proceedings agang him.”” Tokar, 918 SW.2d a

762 (emphags added; quating Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788, 789,

4 L.Ed.2d 824 (1960)). Thisdam should have been raised on direct gpped. Gunenv.
State, 726 SW.2d 754, 756 (Mo. banc 1986), cert. denied, 484 U.S. 873 (1987). Rule
20.15 is not a subdtitute for direct gpped, and matters that properly should have been
raised by direct goped may nat be litigated in apogt-conviction proceeding. Anine, 785
S\W.2d at 536; Twenter, 818 SW.2d a 636.

Second, Movant has presented no evidence that would reasonably have put the
trid court and counsd on natice to doubt movant’s competency to dand trid, see Tokar,
918 SW.2d at 762-763; Richardson 923 SW.2d a 328, which, as discussed supra, is
in effect what movant contends resulted from the overmedication. Trid counsd’ stetimony
a the evidentiary hearing, however, refutesthisdaim - i.e, that Movant did not complain
thet he was being over-medicated, thet he was experiencing difficulty with hismemory or
physca sensations, or was unable to understand the proceedings. Cf. Rdll, 942 SW.2d
a 376 (* Absent some suggestion of menta ingability, counsd has no duty to initicte an
investigation of the accusad's mental condiition.” The need for an invedigetion is not
indiicated where a defendant has the present ahility to consuit rationelly with counsd and
to undergtand the proceedings”) (internd ditation and quotation marks omitted).
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Fndly, Movant presented no evidence that he was subject to “[t]he forcible
injection of mediication into a nonconsenting person’shody. . .., which could giveriseto

conditutiond violaion. Compare Riggins, 504 U.S. at 134, 112 S.Ct. at 1814. To the

contrary, there is no evidence egtablishing thet in fact Movant wes teking the daily

medication disributed to him in the morning. And tria counsd tedtified & the evidentiary

hearing that nothing about Movant’s behavior a trid, or anything Movant said to counsd,

put counsdl on natice to inquire into Movant' s competency to sand trid; in fact, Movant

wes dtentive & trid.

A-49-A-50.

Appdlant does not renew on gpped his daim that he wasinvoluntarily medicated a trid, and thus
has abandoned thedam. Clay, 975 SW.2d a 144 (“The daims about Lay’ stetimony in this gpped are
different from those raised in the Rule 29.15 motion, and thus are waived.”).

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. . ..” Moore, 827 SW.2d a 215. Thus gppdlant carries the burden of proving “that but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.
(emphagsin origindl).

While gppdllant extensvely setsforth the Sde effects thet the mediications appellant was prescribed
have been documented to produce, App.Br. 72-74, gppdlant presented no evidence that he did in fact
experience such sde effects. Indeed, the evidence failed to establish that petitioner took the medicine as

prescribed or that he even took them at dl. See H.Tr. 939-945. Instead, gppdlant relies upon the
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tesimony of Dr. Harry, App.Br. 74 (cting H.Tr. 289, 291), who admittedly was not at trid and could not
testify firgt-hand to whet Sde effects appdlant did or did not experience, H.Tr. 396, 401, 408, who did not
vaify that gppdlant hed in fact been taking the medication that wias prescribed whilein custody, H.Tr. 409,
and who did nat even consult with gppdlant’ s prescribing physcian. H.Tr. 409. On the other hand, trid
counsd tedtified thet he did not observe gppdlant experience any adverse effects. H.Tr. 1207-1215.
Appdlant did not tedtify a the evidentiary hearing, compare H.Tr. i-v, and thus has not presented any
evidence refuting counsd’ s testimony.

Point VI should be denied.
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VII.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT EVIDENCE OF APPELLANT'SINTOXICATION THE
NIGHT OF THE MURDER, BECAUSE COUNSEL PERFORMED COMPETENTLY
AND/OR APPELLANT WASNOT PREJUDICED IN THAT COUNSEL DID NOT HAVE
A DUTY TO FURTHER INVESTIGATE BASED UPON APPELLANT'SSTATEMENTS
THAT HE HAD NOT BEEN DRINKING THAT NIGHT OR TO PRESENT TESTIMONY

CONTRARY TO THE EVIDENCE.

Both prior to trid and during the guilt phase, gppdlant said he had nat drank dcohal on the night
of themurder of Ldand White See, eq., D A.SL.F. 242; T.Tr. 847. Appdlant contendsthet trid counsd
hed a condtitutiona duty to ignore his dient’s repeated satements denying voluntary intoxication and to
“look a the objective evidence from officers a the scene and eyewitnesses, to discover the truth.”
App.Br. 82-83.

The mation court rgected gppdlant’sdam asfollows

Movant contends thet tridl counsel rendered ineffective assstance of counsd
because he “faled to investigate and presant to the jury in guilt and pendlty phese tesimony

of Deputy Leo Umphledt thet Mr. Ervin, and dl hiscompeanions. . . wereintoxicated when

he saw them a the scene of the offense a 6:45 am. on September 1, 1994, the morning

immediatdy dfter the night of the offense” AmMat. a 39-40. According to movant, this
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tesimony would have impeached the tesimony of Ludus House one of movant's
companions and an eyewitness, would have supported a defense of diminished capacity
to negate the dement of ddiberation, would have supported the Satutory mitigating
crcumdtance that the capecity of the defendant to gpprediate the crimindity of his conduct
or to conform his conduct to the requirements of the law was subgtantidly impaired, and
would have provided the besis for giving the Satutory mitigetor thet defendant was under
the influence of extreme mental or emoationd disturbance,

The record refutes movant' s daim that he waas intoxicated: During his evaluetion
by Dr. Courtois movant spedificaly sad he hed not been drinking. SL.F., Val. II, 242.

Movart told Dr. Leonberger thet “he drank sodidly, and defined thisas 6 or 9 bearson
a 2-3 times per month bass” SL.F, Vadl. Il, 299. At trid, movant tedified thet he
purchased doohal for the other men with him, Tr. 804-808, and that he had not been
drinking. Tr. 847. And a the evidentiary hearing, trid counsd tedtified thet movant told
him that he had not been drinking the night of the murder.

Further, “a jury may not condder [voluntary] intoxication on the issue of the
defendant’ smentd state” Erwin, 848 SW.2d at 482.

Regarding the impeachment of Ludus House falure to cdl an impeachment
witnessis nat ineffective assigance of counsd because the testimony, evenif true, would
not etablish avisble defense. State v. Funke, 903 SW.2d 240, 245 (Mo.App., ED.
1995); Statev. Day, 859 SW.2d 194, 196 (Mo.App., E.D. 1993). Also, Movant did
not presant the testimony of Deputy Umphlest; while Deputy Umphleet died in October,
1999, the Public Defender made its entry of gppearance on January 21, 1999. Thus
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Movant hes faled to prove this dam. McRoberts, 837 SW.2d at 22; Burton, 817
SW.2d at 929; see d 0 Patterson, 826 SW.2d at 40; Tettamble, 818 SW.2d at 332.
Inany event, House himsdf testified at trid thet Movant hed bought ahdf pint of liquor for

House ater being picked up by Movant & 9:30 pm., Tr. 566-567, and thet sometime after

leaving the factory & 1:00 am., Movant bought a pint of vodka, which House and

compenion Cook shared, Tr. 571. Thus the evidence that House had been drinking the

night of the murder was beforethejury. Movant was therefore nat prgudiced. Strickland,

466 U.S. at 687, 104 S.Ct. a 2064, 80 L.Ed.2d 674. Ground 8(G) is denied.

A-51-A-52.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. . ..” Moore, 827 SW.2d a 215. Thus gppdlant caries the burden of proving “that but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.
(emphagsin origindl).

Appdlant did not tedtify in support of his Rule 29.15 mation.  Appdlant invites the Court to
speculae that gppdlant had been drinking, notwithstanding his past repeated denids -- induding histrid
tesimony, see T.Tr. 847 (gppdlant testified thet he did not drink vodka or wine and had not drank any of
the purchasad beer prior to ariving a Ldand White sresidence), and represantationsto trid counsd, H.Tr.
1057-1058, 1227-1228 -- based upon evidence that appelant bought acohal for the men accompanying
him the night of the murder and testimony thet beer canswere found in gppdlant' scar. App.Br. 82. Such

Speculdion is not evidence and is refuted by gppdlant’s own testimony. Nor does the fact thet gppdlant
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faled to presarve the tesimony of the officer fird to arive a the crime scene, Deputy Leo Umphledt, before
thet officer’ s deeth, present abassfor tregting any soeculation of what histestimony might have been as
evidence,

Notwithstanding the fact that counsdl met with appellant a leadt thirty times, H.Tr. 1158, spoke
with gppellant extensively about his medica background, H.Tr. 1194, and felt thet he had a“very dosg’
relationship with gppelant, H.Tr. 1179, gopdlant now assarts that he “was not a reliable source of
informetion.” App.Br. 82. Appdlant faled to present any evidence demondrating that his self-report of
no acohal use the night of the murder should be consdered any lessrdiable than his prior saif-reports of
doohal useto examining mediicd parsonnd. Compare State s Exhibit J, Documents#4, see dso Plantiff's
Exhibit 53, at 6.

Sgnificantly, appdlant fals to explan how counsd was supposed to present evidence of
intoxication during the pendlty phase when gppdlant explicitly denied to the jury during the guilt phese thet
he had been drinking. See T.Tr. 847. “The reasonableness of counsd’ s actions may be determined or
subgantidly influenced by the defendant’ s own Satements or actions. Counsd’ s actions are usudly based,
quite properly, on informed Srategic choices made by the defendant and on information supplied by the

defendant.”  Strickland v. Washington, 466 U.S. 668, 691, 104 S.Ct. 2052, 2066, 80 L.Ed.2d 674

(1984). To the extent thet gopdlant argues trid counsd has a condtitutiond duty to look beyond
information supplied by the defendant when thet information pertains to dcohal use, gppdlant seeksthe
relroective goplication of anew rule of conditutiond law, preduded by Teegque, 489 U.S. at 311, 109 S.Ct.
a 1075-1076, 103 L.Ed.2d 334.

Based upon the foregoing Point V11 iswithout merit and shouid be denied.
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VIII.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT A LEARNING DISABILITY EXPERT DURING THE
PENALTY PHASE OF TRIAL, BECAUSE COUNSEL PERFORMED COMPETENTLY
IN INVESTIGATING APPELLANT'S BACKGROUND AND/OR APPELLANT WAS
NOT PREJUDICED IN THAT (1) THE CONCLUSIONS OF HISPOST-CONVICTION
PHASE EXPERT THAT APPELLANT HAD COGNITIVE PROBLEMS FAILED TO
TAKE INTO CONSDERATION IMPORTANT ASPECTS OF APPELLANT'S
BACKGROUND, FAILED TO TAKE INTO CONS DERATION THAT APPELLANT
COMMUNICATED EFFECTIVELY WITH TRIAL COUNSEL, AND WERE
COMPLETELY DIVORCED FROM THE FACTS OF THE CASE, AND (2) TRIAL
COUNSEL HAD APPELLANT EVALUATED BY EXPERTS TO WHICH HE WAS

REFERRED BY OTHER MEDICAL PROFESSIONALS.

Before the mation court, gppelant contended that trid counsd was ineffective for faling to
investigate and present the testimony of alearning disability expert, such as TheresaBurns. According to
gopdlant, Ms Burns could have tedlified in the pendty phese to the resuts of her learning disghility
evauation of gppdlant, induding that gppdlant’ s disshilities are in the aress of auditory processng, visud
processing, fluid reasoning and ord language” L.F. 32. Appdlant further asserted that there was a
ressonable probability thet the jury would have sentenced him to life without the possibility of parole,
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particularly based upon “evidence that Mr. Ervin functions, overdl, & the levd of afiveto tenyear-old

child, snce thiswould have shown the jury thet cognitivey, intdlectudly, and aaility-wise, Mr. Ervinisfar

younger then hischronologicd age” L.F. 32.
Themation court denied gppdlant’sdam asfalows

The Court finds the fallowing in regard to Ms. Burns tesimory and the dam of

ineffective assgtance of counsd: Fr4, trid counsd tedtified thet he was referred to Drs
Leonberger and Armour after consulting with mentd hedlth professionds from Washington
Universty Schod of Medidne “[T]rid counsd cannot be hdd ineffective for failing to
shop for amore favorable expert witness” Copdand, 928 SW.2d at 845 (atingMease,
842 SW.2d a 114). Second, while Ms. Burns discussed varioustes results thet she sad
showed that Movant hed learning disahilities, she did not rdlate her tesimony to the fects
of thecase  Sgnificantly, Ms Bumnsdid nat take into consderation drcumgtances the night
of the murder showing that Movant was cgpeble of functioning, that he understood cause
and effect and the consequences of his actions, and that he could look out for his own
interests  Thisddfidency in Ms Burns evauation could reedily have been explaited by the
prosecutor on cross-examingion. Ms Burns tesimony would have been margind at best,
and would have been significantly diminished by the fact that she did not take into acoount
or atempt to recondle the facts of the case Third, in addressng Movant's learning
disshilities Ms Burns offers no explandtion for the fact that notwithstanding his learning
disshilities, Movant was able to enter junior college after passing an entrance examination
and tha his withdrawing from college was not academicdly-rdaed but besed on

trangportation problems, that he served in the United States miilitary for ten or deven years
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working as amedic and rifleman before baing honorably discharged, and has otherwise

been employed as a mechanic and meachine worker.
A-39-A-40.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. ...” Moore, 827 SW.2d a 215. Thus gppdlant caries the burden of proving “that but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.
(emphagsin origindl).

At the evidentiary hearing, gppdllant himself did not present the tesimony of a“learming disability
expat,” but as hiswitness darified during crass-examination, “I' m a spesch pathologist, peschHlanguege
pethologig.” H.Tr. 613. Appdlant’sexpert reeched her condusionswithout condderaion of condderable
agpects of gopdlant’ s vocationd and educationd background, induding, for example, his more then ten-
year military career, H.Tr. 610-611, that in conjunction with the Chapter 552 eva uation, appdlant sated
that he dropped out of high schoal to go to work rather than because school wastoo difficult, H.Tr. 608,
and that gppdlant had been admitted into acommunity college. H.Tr. 608-609. While Ms. Burns spent
five hours adminigering tests to gppdlant, she pent amerefifteen minutesinterviewing him. H.Tr. 644.
And dgnificantly, after being made aware that gopdlant hed been corresponding with trid counsd by |etter,
H.Tr. 626, see Sate s Exhibits B, C, and D, Ms Burns admitted that Movant' s letters were coherent and
that hewas able to expressideas. H.Tr. 638-641. Findly, while appellant contends thet the fact “[t]het
he functioned as a5-10 year old was something the jury should have heerd. Children and those with mental

impairments are less culpeble than those without such impairments” App.Br. 86, Ms. Burns could not
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tedtify asto what effect gppdlant’s cognitive abilities head upon the actions he took the night he killed Leland
White. H.Tr. 622-624.

Without consideration of gppdlant’ s actud vocationa and educationd history and the impect of any
learning disability upon his conduct the night of the murder, gopdlant fails to demondrate thet counsd
rendered ineffective assistance for failing to present evidence that would have hed only meargind mitigeting

vaue. Moreover, gopdlant's reliance upon Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389 (2000), App.Br. 85, ismisplaced. Accord Lyons, 39 SW.3d at 40. In Williars, trid
counsd did not have the defendant eva uated, but presented a taped excerpt to the jury from a psychiatrist
thet “did little more then rdae Williams gatement during an examingtion that in the course of one of his
ealier robberies, he had removed the bulletsfrom agun so asnat to injureanyone” 1d. a 369, 120 S.Ct.
a 1500, 146 L.Ed.2d 389. Here counsd had gpopdlant evauated by both a psychologig and
neuropsychologidt, thet had been recommended to trid counsd. H.Tr. 1027-1029, 1203-1205.

“Counsd’s presentation of pendty phase evidence is a mater of professond judgment” State v.
Qemans, 946 SW.2d 206, 223 (Mo. banc), cert. denied, 522 U.S. 968 (1997). That appdlant disagrees
with trid counsd’ s choice of expart does nat provide abesisfor rdief. Kenley, 952 SW.2d a 268 (absant
ademondration of theimpropriety in theinitid sdection of hisexparts “. . . defense counsd isnot abligated
to shop for an expert witnesswho might provide more favorable testimony.”). In gppdlant’ scasg, “[n]o
evidence was presanted at the hearing to explain how hislearning disdhilities.. . . could have afected his
aimind behavior. Consequently, the gppdllant hes failed to establish how any of this evidence could have

influenced the decision of thejury.” Zeitvogel v. Stiate, 760 SW.2d 466, 471 (Mo. App., W.D. 1988),

cert. denied, 490 U.S. 1075 (1989).
Point VIII should, accordingly, be denied.
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IX.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT MITIGATING EVIDENCE OF APPELLANT'S
CHILDHOOD BACK GROUND, BECAUSE COUNSEL PERFORMED COMPETENTLY
IN INVESTIGATING APPELLANT'SBACKGROUND IN THAT THE INFORMATION
THAT APPELLANT ASSERTED SHOULD HAVE BEEN PRESENTED TO THE JURY
WAS NOT DISCLOSED TO TRIAL COUNSEL OR TO THE EXPERTS THAT
EVALUATED APPELLANT PRIOR TO TRIAL. TRIAL COUNSEL WILL NOT BE
HELD INEFFECTIVE FOR FAILING TO DISCOVER AND PRESENT FAMILY
BACKGROUND INFORMATION THAT APPELLANT AND/OR HISFAMILY DOES

NOT DISCLOSE TO COUNSEL.

Before the mation court, appdlant contended that counsd rendered ineffective assstance “in thet
counsd faled to invedigate and cdl Dr. Alice Vlietdra, Ph.D., or a smilaly qudified childhood
development expert, who would have testified in pendty phase to the results of a childhood development
evaudtion of Mr. Ervin” L.F. 102. Appdlant theresfter lised various family background fects thet Dr.
Vliggraor asmilarly qudified expert would have testified to. L.F. 102-103. According to gppdlant,
“[t]hejury in Mr. Ervin's case heard nathing about the abusive, dysfunctiond househald in which Mr. Ervin

grew up, and the ladting psychologica scarsthisleft on him. L.F. 103-104.
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After summarizing the evidence presanted a the evidentiary hearing upon this dam, the motion

court denied rdief asfalows
The Court finds the fallowing in regard to Dr. Vligtsrd stesimony and thedam

of ineffective assgance of counsd: Frg, trid counsd tedtified thet he was referred to Drs

Leonberger and Armour after consulting with mentd hedlth professionds from Washington

Univergty Schod of Medidne. As previoudy dated, “trid counsd cannot be hed

ineffective for falling to shop for amore favorable expat withess” Copdand, 928 SwW.2d

a 845 (dting Mease, 842 SW.2d a 114). Second, Dr. Vlietdra s conclusons did not

teke into congderation the specific facts of this case, induding that Movant was capable

of functioning, that he understood cause and effect and the conssquences of hisadtions and

thet he could look out for hisown interests. The Court dso finds Dr. Vlietsrd stetimony

incredible, as she seamed to ignore the fact thet while Movant's sblings grew up in the

same environment, they had gone on with their lives. Alsp, no tesimony was given asto

the existence and extent of the aleged sexud abuse
A-43-A-44.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assgtance of trid counsd “thet counsd failed to exerdse the cusomary kill and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. . ..” Moore, 827 SW.2d a 215. Thus gppdlant carries the burden of proving “that but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.

(emphagsin origindl).

73



At trid, to the extent he was provided with the information, Dr. Leonberger testified to gppdlant’s
family background, T.Tr. 995, to gppdlant's educationd and work higory, T.Tr. 955-956, and to
gopdlant’ smedicd higory, T.Tr. 957-962. Dr. Armour a0 “took asocid higtory” from gppdlant, T.Tr.
938, but gppdlant falled to disdose the information thet he now complainswas not presanted. See H.Tr.
1189 (trid counsd tedtified that he would have wanted the additiond family background information, to
provide thet information to the examining experts). Dr. Leonberger tedified at trid thet gppdlant “denied
any higory of sexud or physcd abuse” T.Tr. 955. “Appdlant’s counsd cannot be deemed ineffective
for faling to discover evidence of abuse that gopdlant’s family did not share with them during the
investigation.” Lyons, 390 SW.3d a 41. All of theinformeation thet gppellant contended should have been
presented to the jury was not previoudy provided to counsd. H.Tr. 1185-1190. That gppdlant and/or
hisfamily decided to come forward with this information after gopelant was convicted and sentenced to
degth, in furtherance of appdlant’ s post-conviction rdief mation, is not a proper bassfor adetermination

thet trid counsd rendered ineffective assstance of counsd. Cf. Siaev. Smmons, 955 SW.2d 729, 749

(Mo. banc 1997) (“[Appdlant] is now atempting to blame his atorneys for the incomplete evauations,
whenit isdear that theladk of acomplete evauation was dueto hisown voluntary actions”), cart. denied,
522 U.S 1129 (1998). And while gppdlant disagrees with the mation court’ s rdliance upon Dr. Vlietdrals
falureto take into conddaration that gppdlant’ s shlings who grew up in the same environment, have grown
up to leed productive lives see App.Br. 91-92, the State could legitimatdy attack the mitigating
crcumdance thet gppdlant purportedly grew up in an abusve environment by showing that none of

gopdlant’ s shlings hed dso committed murder. See Satev. Whitfidd, 837 SW.2d 503, 512 (Mo. banc

1992).

Basad upon the foregoing, Point IX should be denied.
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X.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
INVESTIGATE AND PRESENT EVIDENCE OF THE VICTIM’'S CHARACTER --
SPECIFICALLY, EVIDENCE OF THE VICTIM'SMENTAL PROBLEMSDURING THE
LATE 1960S AND/OR EARLY 1970S -- BECAUSE COUNSEL PERFORMED
COMPETENTLY IN THAT THE EVIDENCE WASNOT ADMISS BLE DURING THE
GUILT PHASE ASAPPELLANT DID NOT CLAIM SELF-DEFENSE BUT THAT HE
DID NOT COMMIT THE MURDER, AND THE EVIDENCE WAS INADMISSIBLE
DURING THE PENALTY PHASE ASIT WASNOT MITIGATING BECAUSE IT DID
NOT BEAR UPON APPELLANT'S CHARACTER OR RELATE TO THE
CIRCUMSTANCES OF THE OFFENSE. TRIAL COUNSEL WILL NOT BE HELD

INEFFECTIVE FOR FAILING TO PRESENT INADMISSIBLE EVIDENCE.

In ground Q of his amended moation, gopdlant contended that trid counsd rendered ineffective
assdancefor faling “to invedigate and cal in guilt and/or pendty phase witnesseswho would have tedtified
to the character, background and life history of Lee Whitd], the murder victim].” L.F. 132.

The moation court denied relief asfollows

Movant contends thet trid counsd was ineffective for falling to invedigate and
present evidence * about Mr. White' s character, background and life history [which] was

essantid for the jury to be able to understand the rdationship between Mr. White and Mr.

75



Ervin, and to undersand Mr. White s conduct and satements on the night of his death.”
AmMat. & 64. Through depositions, movant presented the tesimony of Donald Konold,
Keith McFarland, and Timothy Ross, each who worked with the victim in the late 1960s
andlor early 1970s & Arkansas State Universty, and tedtified to the victim's charecter &
thet time.

Movant'sdam falsfor alack of proof asto subparagraphs 1, 2, 4,5, 8,9, ad
10 of paragrgph 8(Q). In any evert, dl of the evidence presented and dleged is
inadmissble asamater of lav. See Satev. Hdl, 982 SW.2d 675, 681 (Mo. banc 1998)
(“Evidence of the vicim's cheracter is generdly inadmissble exoegpt in oedific ingances’
- limited to when the defendant assarts sdf-defense and then only as to the vidim's
reputation for violence), cert. denied, 526 U.S. 1151 (1999). Counsd will not be held

ineffective for falling to presant inedmissble evidence Satev. Chambers, 891 SW.2d 93,

110 (Mo. banc 1994). Ground 8(Q) is denied.
A-76-A-T77.

As the mation court found, subparagraphs 1, 2, 4, 5, 8, 9, and 10 failed for lack of proof.
Appdlant failed to present the testimony of Larry Bal, Charles Kenner, Roger Lambert, Irene Martz, Harry
Douma, and Ronn Foss, the individuds named in subparagrgphs 1, 2, 4, 5, 8, and 9. Regarding
subparagrgph 10, the motion court did not permit admission of the letters referenced in that daim, as

gopdlant failed to provide those lettersto the State. H.Tr. 1097-1098.° Subparagraph 10, theresfter, dso

While the letters were properly exduded for failure to disclose, Respondent aso opposed the

admisson of the exhibit on hearsay and rdevancy grounds. See H.Tr. 1097. “Counsd isnot ineffective
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faled for lack of proof, and gppdlant improperly rdies upon those letters, submitted in an offer of proof as
Exhibit #54, in support of hisdaim. See App.Br. 95.

A pog-conviction movant must etablish by a preponderance of the evidence on a dam of
ineffective assstance of trid counsd “that counsd failed to exercise the cusomary kil and diligence thet
aressonably competent attorney would perform under smilar circumstances, and that he was pregjudiced
thereby. ...” Moore, 827 SW.2d a 215. Thus gppelant carries the burden of proving “thet but for
counsd’s unprofessiond conduct, there was a reasonable probability of a different result.” Id.
(emphagsin origindl).

While gopdlant argued before the mation court thet the evidence of the victint s mentd illnesswes
“mitigating Snce it would have supported the inference that Mr. Ervin did not deliberate on hisactions on
the night of the offense” L.F. 132, whether gppellant ddliberated on his actions when he murdered the
victim presanted an issue for thejury to resolve during the guilt phase. 8 565.020.1. Asthe mation court
hed, evidence of thevidim's character is generaly inadmissble and islimited to when the defendant assarts
Hf-defense and the vidim's character is only admissible asto areputation for violence. Hall, 982 SW.2d
a 681. Having bean found guilty of committing murder in thefirs degree, gopdlant would have this Court
hold counsd ineffective for failing to atempt to rditigate petitioner’s guilt during the pendty phese
Therefore, evidence of the vidimm s mentd illness, based upon eventswhally unrdated to the incident - i.e,
induding tesimony of calleegues that worked with Mr. Whitein the late 1960s and/or early 1970s-- Smply

was nat revant to the jury’s decison whether it should impose a degth sentence if it determined thet

for faling to offer inadmissble hearsay.” Skillicom, 22 SW.3d at 687.
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appdlant was degth pendlty digible Lockett, 438 U.S. a 604, 98 S.Ct. at 2964-2965, 57 L.Ed.2d 973
(“[T]he Eighth and Fourteenth Amendments require that the sentencer . . . not be precluded from
congdering, asamitigating factor, any agpect of adefendant’ s character or record and any of the
circumstances of the offense that the defendant proffers as abasis for a sentence less than death.”)
(empheads added; internd footnote omitted). Trid counsd will not be hdd ineffective for not presenting

inadmissble evidence. State v. Chambers, 891 SW.2d 93, 110 (Mo. banc 1994).

Point X should be denied.
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XI.

THE COURT SHOULD NOT REVIEW APPELLANT'S CLAIM THAT THE
TRIAL COURT’S FINDING OF A STATUTORY AGGRAVATING CIRCUMSTANCE
INCREASED THE MAXIMUM PENALTY, BECAUSE THE CLAIM ISNOT PROPERLY
BEFORE THE COURT IN THAT APPELLANT RAISED THAT CLAIM FOR THE FIRST

TIME ON APPEAL, AND IN ANY EVENT, BY ITSEXPRESSTERMS, APPRENDI V.

NEW JERSEY DOESNOT APPLY TO CAPITAL SENTENCING.

FURTHER, APPELLANT ABANDONED HISCLAIM ASPRESENTED TO THE
MOTION COURT BECAUSE HE FAILED TO BRIEF ON APPEAL THE CLAIM

RAISED BELOW.

Before the mation court, gopdlant contended that he

was denied hisrights to due process and equd protection of law, to trid by jury, to befree

from double jeopardy and to be free from crud and unusud punishment . . . intha Mr.

Ervin was sentenced to death by the trid judge, after the jury was unable to agree on

punishment, and there was no evidence before the trid judge that the jury hed unenimoudy

found the exigtence of a Satutory aggraveting crcumdance.
L.F. 142.

For thefirg time, now on goped, gopdlant contends that “Mr. Ervin had aright to have the jury
find any fact thet increased his punishment, and to make thet finding beyond a reasonable doulat. . . .
Finding such an aggravetar incresses the maximum punishment from life without peroleto deeth.” App.Br.

100, 101. Insupport of thisnew daim, gopdlant dtesthefdlowing: “Jones v. United States, 119 S.Ct.
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1215 (1999); and Apprendi v. New Jersey, 120 S.Ct. 2348, 2362-63 (2000). See also In re
Winship, 397 U.S 358 (1970)." App.Br. 101. Review of gppdlant’s amended motion reedily reflects
that appellant’ s prior ditation to In re Winship was soldy for the proposition that the Stiate must prove any
aggravaing drcumstance beyond areasonable doubt, L.F. 143, thet no ditation was previoudy mede to

Jonesor Apprendi, compere L.F. 142-145, and that the motion court was not presented with the daim thet

asantence of desth is an increase in sentence that requires ajury finding of an aggraveting circumdance.
Compare L.F. 142-145. Accordingly, the Court should not consider thisclaim. White, 939 SW.2d at
904; Twenter, 818 SW.2d at 641.

Moreover, contrary to gppdlant’s suggestion atherwise, a sentence of death is induded in the
maximum range of punishment, § 565.020.2, and thus does nat involve an increese in punishment requiring
ajury finding. “Apprendi does nat invaidate capitd sentencing schemes that require judges to find
spedific aggravating drcumdances. 530 U.S. & 496-97, 120 S, Ct. at 2366, 147 L. Ed. 2d at 459; Sate
v Johns, 34 SW.3d 93, 114 n. 2 (Mo. banc 2000).” Saev. Bladk, 50 SW.3d 778, 792 (Mo. banc

2001) (dting Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000)).

Fndly, having falled to present any argument on the issue thet was presented to the maotion court,
gopdlant has abandoned that dam. Clay, 975 SW.2d a 144 (“The daims about Lay’ stesimony in this
aoped are different from those raised in the Rule 29.15 mation, and thus are waived.”); see dso Rue
30.06(€) (“The argument shall subgtantidly follow the order of ‘ Points Relied On.”” (emphasis added);

Heatmen, 473 SW.2d at 727-728.
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XIlI.

THISCOURT SHOULD NOT REVIEW APPELLANT'SCLAIMSTHAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING
TO OBJECT TO CERTAIN ARGUMENTS BY THE PROSECUTOR, BECAUSE
APPELLANT SOUGHT AND RECEIVED PLAIN ERROR REVIEW OF THE
UNDERLYING CLAIMSON DIRECT APPEAL, AND AN ISSUE DECIDED ON DIRECT
APPEAL CANNOT BE RELITIGATED IN A POST-CONVICTION RELIEF
PROCEEDING UNDER A THEORY OF INEFFECTIVE ASSISTANCE OF COUNSEL.

IN ADDITION, THE MOTION COURT DID NOT CLEARLY ERR IN
DETERMINING THAT APPELLANT WASNOT ENTITLED TO RELIEF UPON HIS
CLAIM THAT TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR
FAILING TO OBJECT TO THE VARIOUS ARGUMENTS CITED BY APPELLANT,
BECAUSE COUNSEL PERFORMED COMPETENTLY IN THAT TRIAL COUNSEL'’S
DECISION NOT TO OBJECT WAS A MATTER OF TRIAL STRATEGY AND THE
ARGUMENTS OF WHICH APPELLANT COMPLAINS WERE PROPER AND ANY

OBJECTION WOULD HAVE BEEN OVERRULED.

Before the motion court, gppdlant raised thirty-gx ingtances wherein he contended trid counsdl

should haveraisad an objection. L.F. 153-162. Themation court denied rdief on the bassthet, on direct

apped, this Court rgected the daims of improper argument upon plain eror review. Appdlant damsthat
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the mation court’ s findings are erroneous because the gandard of Strickland prgudice is different than thet

of plain error on direct gppedl™®, and is contrary to Kylesv. Whitley, 514 U.S. 419 (1995). App.Br. 109.

This Court has repestedly held that a pog-conviction movant cannot rditigate an issue decided on
direct goped under the guise of ineffective asssance of counsd. Leisurev. Stae, 828 S\W.2d 872, 874
(Mo. banc), cart. denied, 506 U.S. 923 (1992); Anrinev. Sate, 785 SW.2d 531, 536 (Mo. banc), cert.

denied, 498 U.S. 881 (1990); Robertsv. State, 775 SW.2d 92, 94 (Mo. banc 1989), cert. denied, 494

U.S. 1039 (1990); O'Ned v. State, 766 SW.2d 91, 92-93 (Mo. banc 1989); seedso Franklinv. Sate,

24 S\W.3d 686, 693 (Mo. banc), cert. denied, 531 U.S. 951 (2000); Jones, 979 SW.2d at 181; Sae
V. Redman 916 SW.2d 787, 793 (Mo. banc 1996). Thislimitation exists because “if issues, apparently
findly decided, may be reopened and reviewed Smply because alitigant has an additiond dtation to offer
or adifferent theory to suggest there would never be an end to litigation.” Gailes v. Sate, 454 SW.2d
561, 564 (Mo. 1970). Therditigation of theseissueswould result in aloss of preciousjudidd resources.

Moreover, this Court has Sated thet “[w]e will not permit motion counsd to convert unpreserved error
into visble eror by arguing incompetence. Defendants may be hed to the conssquences of counsd’ sfallure
to object, whether the failure is the result of a Srategic decision, or isdueto inadvertence”  Jones, 784

Sw.2d at 793.

'%This Court heard ord argument on thisissue on December 11, 2001, in the case of TyronelL.

Hill v. Sate of Missouri, No. SC83877.
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Themation court’ sfindingswere not dearly erroneous. This Court decided these issues on direct
goped by finding “no manifest injugtice or miscariage of judtice, even asauming, arguendo, tha the
datements were improper. Ervin, 979 SW.2d & 163. Appdlant has merdly changed the theory of the
error to ineffective asssance of counsd. As sated above, gopdlant cannat rditigate an issue that was
decided on direct gpped under the guise of ineffective asssance of counsd.  Appdlant’' sdam mud fall.

Moreover, the minor difference in the sandards for plain eror and Strickland prejudice does not
undermine Missouri court’slong-time policy thet daims cannot be rditigated under adifferent theory. In
delemining Strickland prejudice, the question is“whether thereis areasonable probatility thet, absent the
errors, the fact finder would have had a reasonable doulot respecting guilt.” Id., 466 U.S. a 694, 104
SCt. a 2068, 80 L.Ed.2d 674. “A ressonable probability is a probability sufficient to undermine
confidence in the outcome” Id. Plan aror results when the court finds thet a “meanifest injustice or
miscariage of judice has resulted” from the error. Supreme Court Rule 30.20. In the context of an
improper argument, a“miscarriage of judtice or manifest injudicg” will result and “a conviction will be
reversed for improper argument only if it is established thet the comment in question had a decisve effect
onthejury’ sdetermination. . . . When reviewing an argument for plain eror, the burden is on the defendant

to prove the decisve sgnificance” Sae v. Winfidd, 5 SW.3d 505, 516 (Mo. banc 1999) (internd

citations omitted), cert. denied, 528 U.S. 1130 (2000). And in the context of plain error condderation of
unobjected to dosing arguments, as in the case with dams of ingffective asssance of counsd, “trid
drategy looms asan important condderation.” Satev. Clayton 995 SW.2d 468, 478 (Mo. banc), cert.
denied, 528 U.S. 1027 (1999).

But even if gopdlant may rditigate the underlying daims under an ineffective assstance theory, he
isnot entitled to rdlidf.
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On gpped, gppdlant does not specificaly cite to the Court the spedific arguments thet
counsd wasineffective for falling to object to. Compare App.Br. 110-111. Of the thirty-Sx arguments
before the motion court that gppdlant assarted counsd should have objected to, L.F. 153-162, gopdlant
chdlenges the mation court’ s resolution of four arguments dited in ground 8(X), induding subparagrgphs
25, 27,29, and 35.
Appdlant dleged the fallowing in subparagraph 25:
25.  Faled to object during the Stat€'s dosng argument, when they argued
“You canimagine how - catainly, it' sgot to be very panful to have your
throat cut, the way histhroat was cut.” (Tr. 883) [§c] The Prosecuting
Attorney was asking thejury to put themsdvesin Mr. Whité splace asa
victim, rather than to focus on the facts, and this argument was only mede
to inflame the passon of the jurors with facts not in evidence.
L.F. 160; see App.Br. 110.
Notwithgtanding his assertion thet thisis the “very argument condemned in Storey [901 SW.2d
836 (Mo. banc 1995)],” App.Br. 110, gppdlant has taken the prosecutor’ s comment completely out of
context. The argument arose asfollows:
And we know one more thing just as surdy as you know anything thet heppened
in thet trailer. And that isthat Lee White sthroat was cut. It was cut nine timesiin that
traler. Therewasaso acut ontheleg. Histhroat was cut ninetimesin thet traler before
he came out, and he's bleading a that point. Ludus House gives you that. And the

autopsy findings and the pictures that you can have back in thet jury room, if you request



them, they show that histhroat was dashed. 'Y ou know what happened in thet trailer just
as rdy asyou know anything.

But what dse do we know, fter they comeout of thetraller? Thetestimony here
issomething that may a firgt sound allittle drange. Lee White said what may seam likea
drangething. Hesays moreor less he says, “ Jugt go ahead and kill me. Come back and
kill me” You may think that's strange, but just think about it amoment. Lee Whiteisan
older man. He sretired. He's avioudy nat living out with awife and kids or anything.

He sout there on his piece of property. He s been working, the testimony was, for years,
improving it, putting atrailer out there. The defendant, he treeted him like ason these 20
yearsor 0. Made him the sole heir of hislagt will and tetament. And whereisLee White
a thispoint? He sjudt had histhroat cut by James Ervin. And heé sbeing left. Dr. Zaricor
tdls you, with awound he s going to bleed to deeth from, possbly even basicdly drown
in his own blood perhaps, laying there. He's laying there bleeding to degth. You can
imagine how -- certainly, it’ s got to be very painful to have your throat cut,
the way his throat was cut. He slaying there blesding to degth, dying, watching his
traler and everything he has burn to the ground, and what did he ssy? He sad, “Pleese,

just come back and finish me off.” It snot that Srangethat hesadit. . ..

T.Tr. 882-883 (emphasis added).

Asthe argumeant initsentirety indicates, the prosecutor wias nat impermissibly asking thejury to put

themsdves in the victim's place for the scke of arousing feer in the jury, but rather to assg the jury in
underganding why it was thet the victim asked gopdlant to kill him. Thus the prosecutor’ sargument isin

no way Smilar to the Stuation presented in Storey, 901 SW.2d a 901. In addition to the fact that the
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argument was not objectionable, trid counsd testified thet herardy objectsto dosing argument, as ametter
of drategy. H.Tr. 1217-1218.
In the next argument thet gppdlant contends on gpped that the mation court should have granted
relief, gppdlant assarted beow asfollows
27.  Faledto oyject when the Siate argued to thejury, “... it isagreat country,
and this defendant even acknowledged thet. Because heisawareand he
points out to you that he hasajury here. That he has a defense atorney.
Tha hehasajudge And he's had histrid. But Lee White was dso
entitled to atrid before the punishment of was desth impasad upon him,
by him. But hedidn't get one. Because on Sgptember 1, 1994, there was
no jury to ligen to the facts. Mr. White hed no lawyer to sand up and
argue for him. There was no judge to oversee the proceedings that were
teking place in thet trailler and then aut inthe yard in front of it. Mr. White
was aforded none of that. And thet wastheinjudice” (Tr. 914). This
was an improper argument because it implies that Mr. Ervin should be
punished because he exerdised hisright to go to tridl.
L.F. 160; see App.Br. 110.
Appdlant complainsthet trid counsd did not object during the Siate' s guilt phese dosing algument
where*“[t]he prosecutor asked the jury to punish Mr. Ervin, because he exercisad his condtitutiond rights,
whilethe victim did not get those samerights. App.Br. 110.

Inits entirety, the argument a issue isasfollows
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Mr. Hadican mekes reference to agreat country. And it isagreat country. And
this defendant even acknowledged thet. Because heis aware and he pointed out to you
that he hasajury here. That he has adefense dtorney. That hehasajudge And he's
hed histrid.

But Lee White was a0 ettitled to a trid before the punishment of degth was
imposed upon him, by him. But he didn't get one. Because on September 1, 1994, there
wasno jury thereto ligento thefacts Mr. White had no lavyer to sand up and argue for
him. There was no judge to oversee the procesdings thet were teking place in thet trailer
and then out in the yard in front of it. Mr. White was aforded none of that. And thet was
theinjusice

Because in addition, in this greet country, if you are murdered, and if your murderer
is proven guilty beyond a reasonable doubt of murder in the firgt degree, then thet isthe
verdict that isreturned. So send that messageto Mr. Ervin. Thisisagrest country. Lee

White getsjudtice

T.Tr. 914-915.
“The gatement cannat be reasonably read to portray [appelant’ s exercise of his [condtitutiond

rightg asan aggravating drcumdance” Antwinev. Sate, 791 SW.2d 403, 410 (Mo. banc 1990), cert.

denied, 498 U.S. 1055 (1991). Rether, the prosecutor’ s satements did not seek to punish gppdlant for
exerdsng his condiitutionds right, ingteed reflecting gppdlant’ s disegard for the law in thet he took it upon

himsdf to decide whether the victim should die. Read in context, the prosecutor’ s tatement d <o highlights
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the nature and seriousness of thecrime. 1d. Because the prosecutor’ s arguments were not objectionable,
and basad upon counsd’ s practice of generdly nat objecting to doding argument, the daim iswithout merit.

Under subparagraph 29, gppdlant contended he was entitled to post-conviction rdief asfollows

29. Faled to object when the State argued to the jury that they were to

condder, asvidim impact evidence, the“harm” Mr. Ervin hed doneto the
officers and thar familieswho were dlegedy assaulted by Mr. Ervin (Tr.
997). Thiswasimproper because the victim impact evidence thejury is
to congder isthat of the charged offense on the victim’ sfamily.

L.F. 160-161; see App.Br. 110-111.

Appdlant contends thet trid counsd should have objected to improper victim impact evidence.
App.Br. 110-111. To the contrary, the prosecutor’ s argument did not pertain to victim impact evidence
but to appelant’ s character asreflected by his conduct -- i.e,, evidence in aggravation:

You mug look a dl the evidence in aggravaion. All the evidence from the firgt
dageof thetrid. The nature of thismurder. The reason for thismurder. What was done

ater the murder - throwing this dderly gentleman’sbody into afire. And then look & the

new evidence. What type of person did this What has this person who did thisto Mr.

White done before. How many officers has that person assaulted. What have been the

damages to those persons whom that defendant has previoudy assaulted. And whenyou

teke dl that evidencein aggravaion, that evidence warrants your condderaion of the degth

perelty.

T.Tr. 997.

88



It is permissble to characterize a defendant’ s crimind conduct where the evidence supports thet
characterization. State v. Carson, 883 SW.2d 534, 536 (Mo. App., E.D. 1994). Because the State may
presant any evidence regarding the defendant’ s character during the pendty phese of trid, Satev. Six, 805
SW.2d 159, 166-167 (Mo. banc), cart. denied, 502 U.S. 871 (1991), the prosecutor properly may refer
to thet evidence in dosing argument. Any objection would have been without merit.

Fndly, gopdlant contends that heis entitled to rdief based upon his subparagrgph 35:
35.  Faledto object when the State, in voir dire, made the gatement to two
Separate venire pands that an aggravating drcumdance might be likethe
killing of alaw enforcement officer (Tr. 261, 307). Thisrefared to other
cases nat before the jury, and continued to midead the jury by implying
that the State had some outside knowledge about Mr. Ervin and the case
It was particularly egregiousin this case, because the State knew thet it
would be adducing evidence about two prior assaults on lawv enforcement
personnd.
L.F. 162; see App.Br. 111.
Counsd will nat, however, be hdd ineffective for falling to meke anon-meritorious ojection. State
v. Bagle, 942 SW.2d 342, 350 (Mo. banc), cert. denied, 522 U.S. 883 (1997). The prosecutor's
Satement was nat argument, but was in explanation of what is an aggravaing drcumgtance. The chdlenged
comments arose asfollows
And what' s an aggravating drcumdance? In Missouri there' s about 17 of them liged in
the datutes  Ligted in the law books  And these are circumgtances which meke afirg

degree murder case worse than ancther first degree murder case. An example of an
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aggravating circumstances [dc], which is not applicable to this case, would be

if someone murdered a palice officer in the line of duty. That would be one of the 17

aggravating drcumgtances and something which, in ahypotheticd case, we may attempt

to prove during the second phase of thetrid. . . .
T.Tr. 281-282; :2e d 0 T.Tr. 353 (emphass added). Here the prosscutor plainly is providing an example
of agautory aggravating drcumgtance, and expresdy told the venire membersthet this case did nat involve
thet particular aggravaing drcumgance. A correct datement of law is not objectioneble. State v.
Richardson, 923 SW.2d 301, 321 (Mo. banc), cert. denied, 519 U.S. 972 (1996). Moreover, trid
counsd tedtified that, as a mater of drategy, he does not object to every argument that might be
objectionable, as he believesit to be “bad jury practice” H.Tr. 1217.

Basad upon the foregoing, where trid counsd did not object as a matter of drategy, and any

objection would have been rgected as non-meritorious, Point X1 should be denied.
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X111,

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CHALLENGE TO
MISSOURI'SCLEMENCY PROCEDURE, BECAUSE APPELLANT DOESNOT HAVE
STANDING TO RAISE THE CLAIM AND IT IS NOT COGNIZABLE IN A POST-
CONVICTION MOTION IN THAT APPELLANT ADMITTEDLY HASNOT SOUGHT
CLEMENCY ASPROVIDED UNDER STATE LAW AND THE CLAIM DOESNOT BEAR
UPON THE CONSTITUTIONALITY OF MOVANT'S CONVICTION AND/OR

SENTENCE.

Appdlant contends thet “[d]t issue in Mr. Ervin's 29.15 proceadings was the arbitrary and
cgpricious nature of Missouri’s clemency proceedings (L.F.140-42).” App.Br., 112. In support of his
dam, gopdlant makes reference to the decison of the late Governor Md Carnahan to grant demency to
former death row inmate Darrdl Mease. |d.

Upon review of thisdam, the motion court hed asfallows

Movant lacks ganding to raise thisdaim, as movart failed to presant any evidence

that he sought and was denied demency. See § 217.800.2, RSMo. (providing for

gpplications for pardon, commutation of sentence, or reprieve). Further, movant' sdam

chdlenges the condtitutiondity of § 217.800 and Art. 4, Section 7 of the Missouri

Condtitution, and as such is not cognizeble in a postconviction procesding under Rule

20.15. Moreover, “[tlhe exerdse of the power of pardon liesin the uncontrolled discretion

of thegovernor, . ..." Whiteker v. Sate, 451 SW.2d 11, 15 (Mo. 1970). That movant
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may disagree with the manner in which thet discretion is exerdsed does not bear upon the

condtitutiondity of Missouri’s degth pendty scheme Compare State v. Brown, 998

S\W.2d 531, 552 (Mo. banc), cert. denied, 120 S.Ct. 431 (1999); Jones, 979 SW.2d

at 181; Satev. Carter, 955 SW.2d 548, 562 (Mo. banc 1997), cart. denied, 523 U.S.

1052 (1998). Ground 8(R) isdenied. For the foregoing reesons, and because it wasfiled

inviolaion of Rule 29.15(g), the Court dso denies Movant's“Mation For Life Without

Pardle Sentence Based On Clam 8(R) Of Amended Rule 29.15 Mation.”

A-78.

Appdlant contends that the daim was properly brought in the mation court because “ condtitutiona
damsshould beraised a the earliet opportunity.” App.Br. 113. Whilethat is an accurate satement of
a generd prindple, gopdlant ignores the fact that Rule 29.15 provides a mechaniam for an individud
falowing ajury guilt verdict to raise daims tha the “conviction or sentence imposed violates the
condtitution and laws of this sete or the condtitution of the United Sates. .. .” Rule 29.15(a) (emphesis

added). Appdlant’ s dtaion to Sate v. Chambers, 891 SW.2d 93 (Mo. banc 1994), App.Br. 113, isnot

on point, and gopdlant fals to dte any authority for the propostion thet the dam herein & issue is
cognizeblein aRule 20.15 procesding. To the contrary, the manner in which an executive decison is made
in regard to demency isnat onein the same as ajudididly-imposed conviction or sentence, and thusthe
moation court correctly determined that the daim was not properly beforeit. In addition, because gppdlant
has not made ademency request to dete, as he acknowledges, App.Br. 113, he lacks anding to chdlenge

the demency process. Staev. Entm't Ventures|, Inc., 44 SW.3d 383, 387 (Mo. banc 2001) (“[T]o

have sanding to raise a conditutiond isue, the objecting party’ s rights must have been affected.”).

Basad upon the foregoing, Point X111 should be denied.
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XIV.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WASNOT ENTITLED TO RELIEF UPON HISCLAIMSCHALLENGING
THIS COURT'S PROPORTIONALITY REVIEW AND THAT COUNSEL WAS
INEFFECTIVE FOR FAILING TO PRESERVE THE CLAIM FOR APPELLATE
REVIEW, BECAUSE THE CLAIM ISNOT PROPERLY BEFORE THIS COURT AND
COUNSEL PERFORMED COMPETENTLY IN THAT APPELLANT CONTENDSFOR
THE FIRST TIME THAT THIS COURT’'S PROPORTIONALITY REVIEW DID NOT
APPLY A DE NOVO STANDARD OF REVIEW, THE DETERMINATION ON DIRECT
APPEAL UNDER 8§565.035 CONSTITUTESTHE LAW OF THE CASE, AND COUNSEL
DOESNOT HAVE A CONSTITUTIONAL DUTY TO PRESENT EVIDENCE THAT THE
COURT HAS PREVIOUSLY HELD NOT TO BE RELEVANT TO ITS

PROPORTIONALITY REVIEW DETERMINATION.

Appdlant contends that the mation court erred in rgecting hisdam that this Court’ s proportiondlity
review violates gppelant’ srights to due process. App.Br. 115.

In rgjecting gopelant’s dam, the mation court held asfollows

Movant dams thet the Missouri Supreme Court's proportiondity review is

inadequate, ating Harris v. Blodgett, 853 F.Supp. 1239, 1286 (W.D. Wash. 1994),

afirmed on other grounds, Harrisv. Wood, 64 F.3d 1432 (Sth Cir. 1995). Am.Mat. at

8L. TheMissouri Supreme Court has conddered Harris v. Blodgett and the daim movant
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advances here and hasrgjected both. Statev. Clay, 975 SW.2d 121, 146 (Mo. banc
1998), cat. denied 525 U.S. 1085 (1999). Indead, the andysis of the lower federd court

inHarisv. Blodgett was not usad by the United States Court of Appeds for the Ninth

Circuit when it afirmed that dedsonin Harisv. Wood, supra. And asdesaribed in Inthe

Matter of Persond Redraint of Benn, 952 P.2d 116, 145-147 (Wash. 1998), Haris v.

Blodgett is contrary to contralling precedent and is not being followed. In addition, the
Missouri Supreme Court has consgtently and repeetedly rgjected chdlenges to the manner

inwhich it conducts proportiondity review, see, eg., Sate v. Rousan, 961 SW.2d 831,

854 (Mo. banc), cert. denied, 118 S.Ct. 2387 (1998); Brooks, 960 SW.2d a 501; State
v. Taylor, 929 SW.2d 209, 233 (Mo. banc 1996), cert. denied, 519 U.S. 1152 (1997),

as hasthe Eighth Circuit Court of Appedls see, eq., Kilgorev. Bowersox, 124 F.3d 985,

996 (8th Cir. 1997), cert. denied, 118 S.Ct. 2352 (1998); Banniger v. Ddlo, 100 F.3d

610, 627 (8th Cir. 1996), cert. denied, 117 S.Ct. 2526 (1997); Jonesv. Delo, 56 F.3d
878, 888 (8th Cir. 1995), catt. denied, 517 U.S. 1109 (1996); Fodter v. Delo, 39 F.3d
873, 832 (8th Cir. 1994) (en banc), cert. denied, 514 U.S, 1075 (1995). Findly, daims
of ineffectivenessfor failing to preserve adam on goped are not cognizable, asthis does
not affect the fairess of thetrid. Brown, 950 SW.2d at 933; 829 Sw.zd at
570. Rdigf on ground 8(U) isdenied. For the foregoing reasons, and because it wasfiled
inviolaion of Rule 29.15(g), the Court dso denies Movant's“Mation For Life Without
Pardle Sentence Based On Clam 8(U) Of Amended Rule 29.15 Mation, And Materids
In Support Thereof.”
A-81-A-82.
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Without regard to longstanding precedent, gopdlant invites this Court to reconsder State v. Clay,

975 SWw.2d 121, 146 (Mo. banc 1998), in light of Cooper Indudtries, Inc. v. Legtherman Tool Group,

Inc., 532 U.S. 424, 121 SCt. 1678, 149 L.Ed.2d 674 (2001), App.Br. 115, pertaining to the applicable
dandard of review of punitive damage avards. Appdlant dtes the following practices as vidldive of his
right to due process: that the Court does not goply a de novo sandard of review to its proportiondity
review, that the Court’ s database does not comply with § 565.035.6, and thet the Court failsto consider
cases Where the defendant received a sentence of life without the possibility of parole. App.Br. 115.

For the firg time now on goped, appelant assarts that the Court does not gpply a de novo
sandard of review. App.Br. 115. Appdlant did not raise that contention in his “ Amended Mation To
Vacate Sentence And Judgment,” compare L.F. a 148-149, and is therefore precluded from doing so
before this Court. White, 939 SW.2d at 904; Twenter, 818 SW.2d at 641.

Regarding gppdlant’ s ather complaints regarding this Court’ s proportiondity review conducted on
direct goped, the Court’ sresolution of that daim isthelaw of the case. Crewsv. State, 36 SW.3d 419

(Mo. App., ED.) (per curiam) (ating State v. Graham 13 SW.3d 290, 293 (Mo. banc 2000)). That

gopdlant may have disagreed with the Court’s decison is a mater that should have been raised in his
“Moation For Rehearing And Supporting Suggestions” filed on or about November 16, 1998 on direct
aoped. Appdlant did not properly raise the issue in hismation for rehearing, and there is no authority for
gopdlant’s attempt to rditigate that issue in his pogt-conviction relief procesdings O’ Neal, 766 SW.2d

at 92; Christensen v. State, 875 SW.2d 576, 578 (Mo. App., W.D. 1994).

As for gppdlant’s contention before the mation court that counsd was ineffective for faling to
presarve the issue by objecting to the procedures in conducting proportiondity review and for failing to
present certain evidence on the matter, L.F. 149, this Court has previoudy rgected the same dam,
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reiterating its oft-gated holding that the Court's proportiondity review is not unconditutiond and citing
numerous cases for that proposition:

Appdlat contends that trid counsd were indfective for faling to more
exhaudtively chdlenge this Court’ s method of proportiondity review. He arguesthat this
Court fails to engage in meaeningful proportiondity review because it falls to consder dl
smilar cases and does not maintain acomplete database of cases, resulting in an arbitrary
impaosition of the death pendty. Movant contends thet his trid atorneys rendered him
ineffective assstance of counsd because they failed to offer gudies to accompany ther
moation daming that degth pendty proportiondity review procedure by this Court is
uncondtitutiond.

Section 565.035.3(3), RSMo 1994, specificdly reguiresthis Court to determine
“whether the sentence of deeth is excessve or digoroportionate to the pendty impaosad in
smilar cases, conddering both the crime, the strength of the evidence and the defendant.”
Theterm“smilar casss” asinterpreted by this Court, means other cases where degth hes
been imposed. See State v. Clay, 975 Sw.2d 121, 146 (Mo. banc 1998), cert.
denied, 525 U.S. 1085, 119 S. Ct. 834, 142 L. Ed. 2d 690 (1999); State v. Rousan,
961 SW.2d 831, 854-55 (Mo. banc), cert. denied, 524 U.S. 961, 118 S. Ct. 2387,
141 L. Ed. 2d 753 (1998). That method of comparing Smilar casesis proper and does
not violate due process. See McCleskey v. Kemp, 481 U.S. 279, 306-07, 95 L. Ed.
2d 262, 107 S. Ct. 1756 (1987). See also Walton v. Arizona, 497 U.S. 639,
655-56, 111 L. Ed. 2d 511, 110 S. Ct. 3047 (1990). This Court's method of

proportiondity review has been hed not to violae due process  See Tokar v.
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Bower sox, 198 F.3d 1039, 1052 (8th Cir. 1999); Ramsey v. Bowersox, 149 F.3d
749, 754 (8th Cir. 1998); Murray v. Delo, 34 F.3d 1367, 1376-77 (8th Cir. 1994),
cert. denied, 515 U.S. 1136, 132 L. Ed. 2d 819, 115 S. Ct. 2567 (1995).
This Court hes repeatedly denied smilar daims of defects in our method of
proportiondity review. See State v. Smith, 32 SW.3d 532, 559 (Mo. banc 2000);
Satev. Johnson, 22 SW.3d 183, 193 (Mo. banc), cert. denied, 121 S. Ct. 322, 148
L. Ed. 2d 259 (2000); State v. Winfield, 5 SW.3d 505, 516-17 (Mo. banc 1999),
cert. denied, 528 U.S. 1130, 120 S. Ct. 967, 145 L. Ed. 2d 838 (2000); State v.
Middleton, 998 SW.2d 520, 530 (Mo. banc), cert. denied, 528 U.S. 1054, 120 S.
Ct. 598, 145 L. Ed. 2d 497 (1999); State v. Barnett, 980 SW.2d 297, 309 (Mo.
banc), cert. denied, 525 U.S. 1161, 143 L. Ed. 2d 77, 119 S. Ct. 1074 (1998); Sate
v. Johnson, 968 SW.2d 123, 134-35 (Mo. banc), cert. denied, 525 U.S. 935, 119
S. Ct. 348, 142 L. Ed. 2d 287 (1998).
The mation court did not deatly ar.
Lyons, 39 SW.3d at 44-45.
Thus the fact that trid counsd did not present meatters to the trid court thet this Court has
repeatedly held are not gpplicableto its proportiondity review determination does not provide abass for
holding counsd’ s parformance condtitutiondly deficiernt.

Basad upon the foregoing, Point X1V should be denied.
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XV.

THE MOTION COURT DID NOT CLEARLY ERR IN DETERMINING THAT
APPELLANT WAS NOT ENTITLED TO RELIEF UPON HIS CLAIM THAT TRIAL
COUNSEL RENDERED INEFFECTIVE ASSISTANCE FOR FAILING TO PROPERLY
CHALLENGE MISSOURI’'S DEATH PENALTY JURY INSTRUCTIONS BY
PRESENTING THE STUDY OF RICHARD L. WIENER, BECAUSE COUNSEL
PERFORMED COMPETENTLY IN THAT THISCOURT HASREPEATEDLY UPHELD
THE CONSTITUTIONALITY OF THE JURY INSTRUCTIONS AT ISSUE AND
SUBSEQUENTLY HAS DISCOUNTED THE STUDY CITED BY APPELLANT, AND
COUNSEL WILL NOT BE HELD TO HAVE PERFORMED DEFICIENTLY FOR

FAILING TO MAKE A NON-MERITORIOUS OBJECTION.

Appdlant contends that tria counsel rendered ineffective assistance of counsd because hefailed
to presant a trid evidence to establish that Missouri’s desth pendty jury indructions are confusing.
App.Br. 118. Spedificdly, before the motion court gppdlant assarted thet trid counsd should have
obtained and presented a.copy of the study by Richard L. Wiener.

Themation court denied gppdlant’sdam asfalows

Movant contends thet counsel rendered ineffective assstance of counse because
hefailed to presant evidence demonstrating thet the Missouri pendlty phasejury indructions

are unconditutiona. According to movant, counsd should have presented the sudy by

Richard L. Wiener, published in the Journd of Applied Psychology.

98



A-81.

In Statev. Deck, 994 SW.2d 527, 542-543 (Mo. banc), cert. denied 120 S.Ct.
508 (1999), the Missouri Supreme Court found that Dr. Wiener's Sudy “must be
discounted” because he did not study actud jurors and because “in the context of the
indructions as a whole, the term ‘mitigating’ is dways contragted with the term
‘aggravating’ so that no reasonable person could fall to undersand thet ‘mitigating’ isthe
oppodite of ‘aggravating.” Counsd cannat be hdd ineffective for faling to adduce
evidence about a sudy that the Missouri Supreme Court has found to be unpersuasive.
See ds0 Jones, 979 SW.2d & 180 (“Thisresearch [by Dr. Wiener] does not necessaxily
support a concdusion that the jurors in this case were unable to undergand the MAI
ingructions. This Court has decided thet the MAI ingtructions are condtitutiond and thet
counsd’ s falure to object to possible jury misunderstanding does not support daims of
ineffective assstance of counsd.”). Nor is counsd ineffective for falling to raise an
ohjection to an indruction when the ojection would have been meritless. Saev. Draling,
830 SW.2d 521, 525 (Mo.App., W.D. 1992). Further, damsof indructiond eror are
beyond the scope of amation for postconviction rdlief and are mattersfor direct goped.
Sate v. Shurn, 866 SW.2d 447, 468 (Mo. banc 1993), cert. denied, 513 U.S. 837

(1994). Ground &(T) is denied.

Thisexact dam has previoudy been rgected by this Court:
Appdlant contends thet the mation court dearly ared in denying his dam that
ocounsd were indfedtive in faling to more exhaudivdy chdlenge the pendty phese

indructions Appdlant’s counsd filed apre-trid mation thet aleged, among other things,
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that the pendty phase indructions were “mideeding to the jury,” and counsd proffered
dternaive indructions Appdlant daims that counsd in addition should have presented
evidence of Dr. Richard Wiener's sudy that purports to show that Missouri’s pendty
phase ingructions are nat wel understood by jurors.

Counsd inthis case acted reasonably, and gopdlant was not prgudiced. A dam
smilar to the one presented here was conddered in State v. Deck, 994 SW.2d 527,
542-43 (Mo. banc), cert. denied, 528 U.S. 1009, 120 S. Ct. 508, 145 L. Ed. 2d 393
(1999). In Deck, the defendant argued that the pendty phase indructions and the
mitigating drcumgtances indructionsin particular were “too eeslly misundersood.” 94
SW.2d a 542. At the hearing on amation for new trid, the defendant caled Dr. Wiener,
who explaned that his condusion was based upon his sudy that showed thet jurors have
the mogt difficulty with the conogat of mitigation. 1d. This Court determined that Wiener's
sudy was flaved in part because the people interviewed for the gudy did not act asjurors
They were given hypatheticd facts thet were different from thefectsin Deck, and they did
not hear the testimony of witnesses, olbsarve the evidence, or ddiberate with deven other
jurors. More paticulaly, reed in the context of the indructions as a whole, the term
“mitigaing,” sad this Court in Deck, is dways contrasted with the term “ aggravating” so
thet no reasonable person could fall to undersand the meaning of theterm. 994 SW.2d
at 542-43.

Asin Deck, the jurorsin the present case did not participate in Wiener's sudy.

Thejurorsin the sudy were not placed in atrid setting that matched gppdlant’ s case, and,
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mog sgnificantly, there is no reeson whatoever to bdieve that any of gppdlant’sjurors
misundersood the indructions; the language of the ingructionsiis plainly undersandable.

Smilaly, in State v. Jones, 979 SW.2d 171, 181 (Mo. banc 1998), cert.
denied, 525 U.S. 1112, 142 L. Ed. 2d 785, 119 S. Ct. 886 (1999), the defendant
damed that counsd was ineffective for “failing to chdlenge the MAI indructions through
presenting evidence that jurors do not undergtand the indructions” 1d. In Jones, the
defendant asserted that Dr. Wiener could have tedtified about his Sudy that purports to
demondrate thet jurors do nat undergand the indructions. 1d. This Court responded thet
Dr. Wiener' s research does not necessarily support acondusion thet thejurorsin Jones
were uncble to undersand the MAI indructions. Furthermore, the MA indructions are
conditutiond. Counsds falureto object to possble jury misundersanding in Jones did
not support dams of ineffective assstance of counsd. 1d. Thiscaseisnat diginguisheble

from Jones.

Lyons, 39 SW.3d a 43-44; see Satev. Deck, 994 SW.2d 527, 542-543 (Mo. banc), cert. denied 528
U.S. 1009 (1999).

Appdlant atempts to diginguish Deck, assarting that “[ijn Deck, this Court was reviewing a
completdy different issue - whether the trid court abused its discretion in failing to define ‘mitigation’
based on questions the jury had asked.” App.Br. 119. To the contrary, as dated by this Court, “[t]he
essence of Dedk’'s argument is that the pendty phese indructions, and the mitigating drcumgtances
indructions in particular, are too easlly misunders¢ood.” Deck, 994 SW.2d a 542. Not only does

gopdlant mistate the issue before this Court in Deck, but in addition fails to acknowledge Lyans, wherein
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the issue herein presented was squardly before the Court. Findly, counsd will not be held ineffective for
faling to make non-meritorious ojections. Clay, 975 SW.2d a 135. This Court has repeatedly upheld
the condiitutiondlity of theindructionsa issue. See, e., Jones, 979 SW.2d a 181; Satev. Kinder, 942
SW.2d 313, 339 (Mo. banc 1996), cert. denied, 522 U.S. 854 (1997).

Basad upon the foregoing, the Court should deny Point XV.
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CONCLUSON

WHEREFORE, for the reasons herein Sated, the respondent respectfully submits thet the judgment

denying gppdlant’s motion for pogt-conviction rdief should be affirmed.

Repectfully submitted,
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Attorney Generd
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